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Court of Appeals of the District of Columbia 


No. 5835. 


Arthur F. Hall, Appellant, 

i 

vs. 

David Burnet, Commissioner of Internal Revenue. 

7 ! 

and No. 583(5 j 

Arthur F. Hall, Appellant, 

vs. | 

DaviO Burnet, Commissioner of Internal Revenue. 


1 Docket No. 17714. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent 
Appearances: 

For Taxpaver: John A. Selby, Esq., Henry Ravenel, 
Esq., Geo. B. Buist, C. P. A. 

For Comm’r: A. II. Fast, Esq., II. I). Thomas, Esq., 
Prew Savoy, Esq., F. B. Sehlosser, Esq. 

Docket Entries. 

1926. 

Jun. 21. Petition received and filed. 

23. Copy of petition served on Solicitor. 

23. Notification of receipt mailed taxpayer. 

28. Motion for 120 days extension to file Answer filed 
by Solicitor. 

Jul. 1. Granted. Both sides notified. 


i i 


i i 


i i 
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1926. 
Aug. 21. 
Sep. 1. 

1928. 
Jul. 9. 
Xov. 6. 


Answer filed bv General Counsel. 

•/ 

Copy of answer served on taxpayer. 
Calendar. 


General 


1929. 
Jan. 10. 
Fel). 18. 


‘ t 07. 

Mar. 25. 
44 26. 
Apr. 15. 


44 IS. 
Jim. 3. 
“ 3, 

Sep. 30. 

44 30. 

1930. 

Jan. 22. 
(< oo 

i 4 09 

Mar. 12. 


Hearing set Xov. 19, 1928. 

Motion to consolidate with docket 21323 and to 
continue hearing until that docket is reached, 
filed by taxpayer, 11/8/28 granted to Spring 
Term 1929. 

Hearing set 2/25/29. 

Xotice of appearance of John A. Selby and Henry 
Ravcnel as counsel for taxpayer filed. 

Motion to continue hearing to April 15, 1929, bled 
by taxpayer. 2/20/29 granted. 

Application for order to take depositions filed by 
taxpayer. 

Order to take depositions, entered. 

Depositions of Arthur F. Hall, et al., filed. (2) 

Copy of deposition served on General Counsel. 

Hearing had on merits before Forest D. Siofkin, 
Div. 16. Consolidated with 21423 for hearing. 
Deposition admitted in evidence. Briefs due 
6/3/29. 

Transcript of hearing 4/15/29 filed. 

Brief filed by taxpayer. 

Brief filed bv General Counsel. 

Findings of fact and opinion rendered. Forest 1). 
Siefkin, Div. 16. Judgment will be entered for 
respondent. 

Decision entered, Benjamin H. Littleton, Div. 4. 

Stipulation of venue filed. Ct. of Appeals, D. C. 

Petition for review by Court of Appeals, D. C. 
with assignments of error filed by taxpayer. 

Proof of service filed. 

Praecipe filed by taxpayer. 


Mar. 12. Proof of service filed. 

44 12. Agreed statement of evidence lodged. 3 13/30 

approved and ordered filed. 
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1930. 

Mar. 12. Order enlarging time for filing certified copies of 
record papers to 4/15/30 entered, j 
Apr. 2. Transcript sur petition for review given Mr. 
Ravenel, attorney for taxpayer. 

1931. 

Dec. 5. 


i < 


11 . 


< i 


21 . 


1932. 
Feb. 17. 


“ 17. 

Mar. 16. 

“ 16. 
Jun. 1. 


i i 


<, i 


i t 

Jul. 


i c 


c i 


11 . 


16. 

20 . 

18. 

20 . 


21 . 


Mandate from Court of Appeals of I). C. revers¬ 
ing Board’s decision and remanding to Board 
for further proceeding filed. 

Order that proceedings be restored to| Day Calen¬ 
dar of Dec. 30, 1931 by which date parties shall 
submit recomputations in accordance with 
opinion and mandates of the Court,! entered. 

Motion to strike from Day Calendar jof 12/30/31 
and place on Day Calendar of 2/171/32 filed by 
General Counsel. 12/24/31 granted. 

Hearing had before Mr. Marquette oiji settlement 
pursuant to mandate. On motion jof respond¬ 
ent to continue, granted to March 16, 1932. 

Order of continuance to Day Calendar of March 
16, 1932, entered. | 

Hearing had before Mr. Seawell on settlement 
pursuant to mandate. On motion of respondent 
continued to June 1, 1932. 

Order of continuance to June 1, 1932 jfor hearing 
on settlement pursuant to mandate, I entered. 

Hearing had before C. M. Trammell, Div. 2 on set- 
tlement pursuant to mandate. Respondent’s 
recomputation filed. Objections of petitioner 
to settlement under Rule 50. 

Memorandum in support of Commissioner’s pro¬ 
posed settlement under Rule 50 filed by General 
Counsel. 

Reply to Memorandum in support of settlement 
filed by taxpayer. 

Transcript of hearing June 1, 1932, fil^d. 

Corrected statement of recomputation filed by 
General Counsel. 

Memorandum opinion rendered, C. M[ Trammell, 
Div. 2. Judgment will be entered ini accordance 
with foregoing opinion. 

Decision entered, C. M. Trammell, Div. 2. 
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1932. 


Jill. 

22. 

44 

26. 

4 4 

27. 

Aug. 

•> 

t i 

4. 

i i 

S'. 

i t 

8 . 

< i 

IS. 

i i 

19. 

t i 

19. 

Sep. 

1 . 

i i 

1 . 

3 


Se]). 

1 . 

4 4 

6 . 

4 4 

14. 

4 4 

19. 

Oct. 

12 . 

4 4 

IS. 


payer. 

rder that motion for review bv Board be denied, 
entered. 

otion to vacate final decision, filed l>v taxpayer. 
7/28/32 denied. 

otion to redeterminate deficiencies in accordance 
with recompntation filed June 1, 1932 filed by 
General Counsel. 

lipulation for review by Court of Appeals of 
I). C. filed. 

lipulation regarding testimony to increase* defi¬ 
ciencies filed. 

rder that motion of August 3, 1932 incorporat¬ 
ing oral motion of June 1, 1932 be marked filed 
as of June 1, 1932, entered. 

upersedeas bond in the amount of $41,131.44 
* ■ 

approved and filed. 

etition for review to Court of Appeals of D. C. 
with assignments or error, filed bv lax paver. 


Sept. 20, 1932 to approve statement, filed, 
otice of change of hearing date from Se 
1932 to Sept. 21, 1932. 
otion to continue hearing to Oct. 10, 193: 
by General Counsel. 

rder that proceeding be set for hearing ( 
1932, entered. 

atement of evidence approved and orderei 
rder enlarging time to Nov. 1. 1932 for 
certified copies of record, entered. 
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Docket No. 21423. 


Arthur F. Hall, Petitioner, 

i 

v 
> • 

| 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: 

For Taxpayer: Geo. B. Puist, C. P. A.; Jojm A. Selby, 
Fs<p, Henry Ravenel, Esq. 

For CommT: A. II. Fast, Esq., II. D. Thomas, Esq., Prew 
Savoy, Esq., F. B. Sclilosser, Esq. 


15)26. 

Nov. 

i i 

11 ) 27 . 

Jan. 

Feb. 

1928 

Nov. 

1929 . 

Jan. 

Feb. 


c i 


< i 


i t 




Ducket Entries. 

22. Petition receiv 

23. Copy of pet it ic 

22. Answer filed bv General Counsel, i 

" l # 

14. Copy of answer served on taxpayerj. Assigned 

General Calendar. j 

i 

6. Motion to consolidate for hearing jwitli docket 
17714, filed by taxpayer. Granted 11/8/28. 

I 

10. Hearing date set February 25, 19291 
18. Notice of appearance of John A.j Selby and 
Henry Ravenel as counsel for taxpayer filed. 

18. Motion to continue hearing to April 15, 1929 

filed by taxpayer. See 17714. 2/20/29 

granted. 

19. Application for order to take depositions, filed 

by taxpayer. 

27. Order to take depositions of Arthur F. Hall, 
et ah, entered. 

25. Depositions of A. F. Hall and Da^i B. Ninde 
filed. March 26, 1929 copy served on Gen¬ 
eral Counsel. ! 

15. Hearing had before Forest D. Siefkjin, Div. 16. 

Submitted. Dockets 17714 and '21423 con¬ 
solidated for hearing. Depositions admitted 
in evidence. Briefs due 6/3/29. j 


ed and filed. Taxpayer notified. 
)n served on General! Counsel. 


i 
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1929. 

Apr. 

Jun. 

i i 

Sep. 


1930. 

Jan. 


Mar. 

11 

i i 
i i 

5 

Apr. 

1931. 

Dec. 


1932. 

Feb. 


Mar. 


18. Transcript of hearing of April 15, 1929, filed. 

3. Brief filed by taxpayer. 

3. Brief filed by General Counsel. 

30. Findings of fact and opinion rendered, Forest 
D. Siefkin, Div. 16. Judgment will be en¬ 
tered for the respondent. 

30. Decision entered, Ben.j. H. Littleton, Div. 4. 

22. Stipulation of venue filed. Court of Appeals 
of D. C. 

22. Petition for review by Court of Appeals, D. C. 
with assignments of error filed by taxpayer. 

22. Proof of service filed. 

12. Prsecipe filed by taxpayer. 

12. Agreed statement of evidence lodged. 3/13/30 
approved and filed. 

12. Proof of service of praecipe filed. 

12. Order enlarging time to April 15, 1930 for filing 
certified copies of record papers entered. 

2. Transcript given to Mr. Ravenel. 

5. Mandate from Court of Appeals of D. C. re¬ 
versing Board's decision and remanding to 
Board for further hearing, filed. 

11. Order restoring proceeding to Day Calendar of 
Dec. 30, 1931 and parties shall submit on or 
before which date recomputations in accord¬ 
ance with opinion and mandate, entered. 

21. Motion for continuance to Feb. 17, 1932 filed by 
General Counsel. 12/24 31 granted. 

17. Hearing had before Mr. Marquette on settle¬ 
ment prj/suant to mandate. On motion of 
respondent to continue. Granted and con¬ 
tinued to March 16, 1932. 

17. Order of continuance to March 16, 1932, en¬ 
tered. 

16. Hearing had before Mr. Seawell on settlement 
pursuant to mandate—continued to June 1, 
1932. 

16. Order of continuance to June 1, 1932 for hear¬ 
ing on settlement pursuant to mandate, en¬ 
tered. 


I 


1932. 

Jim. 


i t 


^ t 
11 


Jul. 


t i 


i i 
t i 
i i 
i i 

Aug. 


i i 


i i 


4 L 


i L 


l i 


i i 


Sep. 

i i 
i i 


i c 


4 4 


i t 
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j 

i 

1. Hearing had before Mr. Trammell on settle¬ 
ment pursuant to mandate. Respondent’s 
recomputation tiled. Objections iof petitioner 
to settlement under Rule 50 filed. 

11. Memorandum in support of Commissioner’s 
proposed settlement under Rule 50 filed by 
General Counsel. 

16. Reply to Memorandum filed by taxpayer. 

20. Transcript of hearing of June 1, 1932, filed. 

18. Corrected statement of recomput<Rion by 
General Counsel. 

20. Memorandum opinion rendered, j Charles M. 

Trammell, Div. 2. Judgment wijl be entered 
in accordance with the foregoing Opinion. 

21. Decision entered, Charles M. Trammell, Div. 2. 

22. Motion for review by Board, filed by taxpayer. 

26. Order that motion for review be denjied, entered. 

27. Motion to vacate final order, filed by taxpayer. 

3. Motion to redetermine deficiencies in accord¬ 

ance with recomputation filed June 1, 1932, 
filed by General Counsel. 

4. Stipulation to have case reviewed py Court of 

Appeals of D. C. filed. j 

8. Stipulation regarding testimony to jincrease de¬ 
ficiencies filed. 

8. Order that motion of Aug. 3,1932 incorporating 
oral motion of June 1,1932 be marked filed as 
of June 1, 1932, entered. 

18. Supersedeas bond in the amount ojf $41,131.44 

approved and ordered filed. 

19. Petition for review to Court of Appeals of D. C. 

with assignments of error, filed by taxpayer. 
19. Proof of service filed. 

1. Praecipe with proof of service therein filed. 

1. Statement of Evidence lodged. 

1. Notice of lodgment of statement and of hearing 
Sept. 20, 1932 to approve statement filed. 

6. Notice of change of hearing date from Sept. 20, 
1932 to Sept. 21, 1932. ] 

14. Motion to continue hearing to Oct. it), 1932 filed 
bv G. C. 

19. Order that proceeding be set down for hearing 
on the Day Calendar of Oct. 12,1932, entered. 
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1932. 


Oct. 


< i 


12. Statement of evidence approved and ordered 
filed. 

18. Order enlarging time to Xov. 1, 1932 for filing 
certified copies of record, entered. 

Filed June 21, 1926. 


Docket Xo. 17714. 


Appeal of Arthur F. IIall, Fort Wayne, Indiana. 

Petition. 

The above named taxpayer appeals from the determina¬ 
tion of the Commissioner of Internal Revenue set forth in 
his deficiency letter (lT:Pa :2-0'0J. FAI :—()(>) dated April 
21st, 1926, and as a basis of his appeal, sets forth the follow- 
ins: facts: 


7 1. Petitioning taxpayer is a resident of the city of 

Fort Wavine, Indiana and was during the vear 1921 
and at this date, still is, employed as President of the Lincoln 
National Life Insurance Company of Fort Wayne, Indiana. 

2. The deficiency letter (a copy of which is attached 
hereto) was mailed to the taxpayer on April 21st, 1926, and 
states a net deficiency of $7921.79. 

3. The additional tax in controversv is income tax for the 

% 

calendar vear 1921. 

4. The determination of the additional tax, stated in the 
said deficiency letter, is based upon the following errors: 

Krrors Complained Of. 

The Commissioner of Internal Revenue has increased the 
net taxable income of taxpayer in computing his tax liability 
for the calendar year 1921 by a certain amount (no details 
of amount or manner of computation of deficiency has been 
advised taxpayer by the Commissioner of Internal Revenue) 
which, under the terms and provisions of a certain ante¬ 
nuptial contract between taxpayer and his wife, was re¬ 
ceived by taxpayer's said wife as proceeds from a certain 
undivided interest in a certain contract theretofore assigned 
and transferred by taxpayer to his wife. 
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Facts Relied On. 

i 

1. That, petitioning taxpayer, on the second day of Jan¬ 
uary, 1921, entered into an agreement forming and perpet¬ 
uating an ante-nuptial agreement with his wife Ann 
O'Rourke Hall nee Ann O'Rourke under the tejuns and pro¬ 
visions of which ante-nuptial agreement and for considera¬ 
tion therein set forth, taxpayer duly assigned, executed 
and delivered to the Lincoln National Life Insurance Com¬ 
pany, the instruments required by it and necessary to ef¬ 
fectuate the transfer to Ann O'Rourke of the undivided in¬ 
terest in a certain contract, entered into on July 1st, 1905, by 
and between taxpayer and the Lincoln National Life insur¬ 
ance Company, as was contemplated in the said jante-nuptial 
agreement. 

~ ... i 

2. That, petitioning taxpayer and his wife ealch tiled sep¬ 
arate income tax returns of their respective taxable income 

for the calendar vear 1921. 

8 3. That, for the vear 1921 the amountjreceived by 

Ann O'Rourke Hall as the proceeds of sijieh said un¬ 
divided interest for said year was returned by her as her 
individual taxable income and tax thereon dully computed 
and paid. 

4. That, the deficiencv stated bv the Commissioner of 
Internal Revenue arises from, and is based upo|n, the addi¬ 
tion. of proceeds of such said undivided interest iin said con¬ 
tract assigned to and received by Ann O’Rourke Hall; to 
the net taxable income returned by taxpayer in his individ¬ 
ual income tax return for 1921. 

Proposition of Law Relied Upon. ! 

1. Section 213 of the Revenue Act of 1921 provides that 
for the purposes of title II of said Act (except hs provided 
in section 223) the terms “gross income”— 

(a) “Includes gains, profits, and income dejrived from 
salaries, wages, or compensation for personal service (in¬ 
cluding in the case of the President of the United! States, the 
judges of the Supreme and inferior courts of It he United 
States, and all other officers and employees, whetjher elected 
or appointed, of the United States, Alaska, Hawaii, or any 
political subdivision thereof, or the District of| Columbia, 
the compensation received as such), of whatever kind and 
in whatever form paid, or from professions, | vocations, 
trades, businesses, commerce, or sales, or dealings, in prop- 
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erty, whether real or personal, growing out of the ownership 
or use of or interest in such property; also from interest, 
rent, dividends, securities, or the transaction of any busi¬ 
ness carried on for gain or profit, or gains or profits and 
income derived from anv source whatever. The amount of 
all such items (except as provided in subdivision (e) of 
section 201) shall be included in the gross income for the 
taxable year in which received by the taxpayer unless, 
under methods of accounting permitted under subdivision 
(b) of Section 212, any such amounts are to be properly ac¬ 
counted for as of a different period; but * * * ” 

Wherefore petitioning taxpayer respectfully prays that 
this Board mav hear and determine his appeal. 

* i GEORGE B. BUIST, 

Counsel for Tax pa ifer. 

June 18th, 1926, Fort Wayne, Indiana. 

9 Affidavit. 

State of Indiana, 

Count)) of Allen , ss: 


Comes now Arthur F. Hall of Fort Wavne, Indiana who 

being duly sworn, according to law, upon his oath deposes 

and savs: 

% 

That he has read the foregoing petition, is familiar with 
all the statements therein contained and, from his own 
knowledge savs that the facts therein stated are all true 
except such facts as are stated upon information and belief 
and those facts he believes to be true. 

ARTHUR F. HALL. 


Subscribed and sworn to before me a Notary Public, in 
and for said Countv and State this Eighteenth dav of June, 
1926. 

[Seal Xotarv Public, Indiana.] 

R.E. McCALL, 

Notary Public. 

My commission expires November 7th, 1928. 

Form NP-3. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

Address replv to Commissioner of Internal Revenue and 
refer to IT :PA :2-60J. FM :206. 
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April! 21st, 1926. 

Mr. Arthur F. Hall, 

2701 Beechwood Circle, 

' t 

Fort Wayne, Indiana. 

Sir : 

In accordance with the provisions of Section 279 (a) of 
the Revenue Act of 1926, there has been assessed against 
you an income and profits tax amounting to $7,921.79 for 
the taxable vear 1921, the details of which are! set forth in 
the attached statement. 

10 In accordance with the provisions | of Section 
274 (a) of the same Act, you are allowed sixty days 
(not counting Sunday as the sixtieth day) front the date of 
the mailing of this letter within which to file a petition with 
the United States Board of Tax Appeals, contesting in whole 
or in part the correctness of this determination!. 
Respectfullv, 

D. H. BlUlR, 

C omfiiissioner, 

(Signed) By C. R. XASlI, 

Assistant to the Cominissioner . 

Enclosure: Statement, Form A, Form 882. 

I 

Statement. 

IT :PA :2-60J. FM:206. 

i 

! 

In re Mr. Arthur F. Hall, 2701 Beechwood Circle, Fort 

Wavne, Indiana. 

April 21st, 1926. 

Year, 1921; Deficiency in tax, $7,921.7|). 

The net income and tax liability as disclosed on the 
amended return for 1921 as prepared by the Collector of 
Internal Revenue at Indianapolis, Indiana, under date of 
February 8, 1926, have been reviewed and approved by this 
office. i 

In office letter dated February 25th, 1926, yc>u were ad¬ 
vised that this tax would be assessed in accordance with 
Section 274 (d) of the Revenue Act of 1924 and would be 
subject to abatement claim. However, because! of the en- 
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actment of the Revenue Act of 1926, assessment was made 
in accordance with Section 279 of that Act. 

This letter, therefore, supersedes office letter of Fcbruarv 
25,1926. 

You are advised that this office holds that the Commis¬ 
sions which were to he received from the insurance Com¬ 
pany and assigned to your wife was an assignment of future 

income and as such was taxable income to vou. This is in 

% 

accordance with 0912, Cumulative Bulletin 1, Raise 80; 
11 IT 1339, Cumulative Bulletin 1-1, page 97; and ARR 
224o, Cumulative Bulletin 1-1, Page 97; and ARR 
2247), Cumulative Bulletin LI-1, Page 61. The cases cov¬ 
ered by these rulings involve the same principle as is in¬ 
volved in vour case. 

If you acquiesce in this determination and do not de¬ 
sire to file a petition with the United States Board of 'fax 
Appeals, you are requested to execute a waiver of your 
right to file a petition with the United States Board of 
Tax Appeals on the enclosed Form A, and forward it to 
the Commissioner of Internal Revenue, Washington, I). C., 
for the attention of IT :PA :2-60J :FM :206. In the event 
that you acquiesce in a part of the determination, the 
waiver should be executed with respect to the items to 
which you agree. 

United States Board ot* Tax Appeals. 

Filed Aug. 21, 1926, United States Board of Tax Appeals. 

Docket Xo. 17714. 

Arthur F. IIall, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue bv his attornev, 
A. W. Gregg, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above-named tax¬ 
payer admits and denies as follows: 

1. Admits the allegations in said paragraph of the peti¬ 
tion. 

12 2. Admits the allegations in said paragraph of 

the petition. 
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’ ! 

3. Admits the allegations in said paragraph of the 
petition. 

Facts. | 

1. Admits that the petitioner on or about! January 2, 
1921, entered into a certain agreement in wining with his 
wife, Ann O’Rourke Hall, and admits that said agreement 
purported to effect an ante-nuptial agreement; between the 
petitioner and his said wife. Neither admits nor denies 
the allegations in said paragraph of the petition with re¬ 
spect to the terms of said agreement, but calls; for the pro¬ 
duction of said agreement at the hearing of ; this appeal. 
Admits that the petitioner on or about Julvjl, 1905, en¬ 
tered into a certain contract with the Lincoln Rational Life 
Insurance Company. 

2. Admits the allegations in said paragraph of the 
petition. 

3. Admits that for the year 1921 the said Aijn O’Rourke 

Hall returned as her individual taxable income and paid 
a tax upon the amounts received by her from Said Lincoln 
National Life Insurance Company under said Contracts of 
January 2, 1921 and July 1, 1905. j 

4. Admits that the deficiency proposed by the Commis¬ 
sioner results from the inclusion in the income! of the peti¬ 
tioner of the said amount received by thej said Ann 
O’Rourke Hall from the said Lincoln National|Life Insur¬ 
ance Company as aforesaid. 

Wherefore it is prayed that the appeal of | the above- 
named taxpaver be denied. j 

A. W. GREGGl 

General Counsel, 

Attorney for Commissioner of Internal '{Revenue, 

i 

Of Counsel: j 

THOMAS P. DUDLEY, Jr., j 

Special Attorney, Bureau of Internal Revenue. 

13 Filed Nov. 22, 1926. j 

i 

Docket No. 21423. ! 

i 

! 

Appeal of Arthur F. Hall, Fort Wayne, Indiana. 

i 

Petition. 

i 

The above named taxpayer appeals from the determina¬ 
tion of the Commissioner of Internal Revenue set forth in 
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his deficiency letter (IT :PA:PYA :-60D.ARM dated Sep¬ 
tember 23rd, 1926) and as a basis of his appeal sets forth 
the following facts: 

1. Petitioning tax])ayer is a resident of the city of Fort 
Wavne, Indiana and was during tlie vears 1922 to 1924 
inclusive, and at this date still is, employed as president 
of tlie Lincoln National Life Insurance Company of Fort 
Wayne, Indiana. 

2. The deficiency letter (a copy of which is attached 
hereto) was mailed to the taxpayer on September 23rd, 
1926 and states a net aggregate deficiency of $24,038.98. 

3. Tin* additional tax in controversy is income tax for 
the calendar years 1922, 1923 and 1924 in the amounts of 
$10,634.90, $8,152.31 and $5,251.77, respectively. 

4. The determination of the additional tax, stated in the 
said deficiency letter, is based upon the following errors: 

Errors Complained Of. 

The Commissioner of Internal Revenue has increased the 
net taxable income of taxpayer in computing his tax lia¬ 
bility for the calendar vears 1922, 1923 and 1924 bv certain 
amount (no details of amount or manner of computation of 
deficiency has been advised taxpayer by the Commissioner 
of Internal Revenue) which, under the terms and pro¬ 
visions of a certain ante-nuptial contract between tax¬ 
payer and his wife was received by taxpayer’s said wife 
as proceeds from a certain undivided interest in a certain 
contract theretofore assigned and transferred by taxpayer 
to his wife. 

Facts Relied On. 

1. That, petitioning taxpayer, on the second day of Jan¬ 
uary 1921, entered into an agreement forming and 
14 perpetuating an ante-nuptial agreement with his 
wife Ann O'Rourke Hall nee Ann O’Rourke under 
the terms and provisions of which ante-nuptial agreement 
and for consideration therein set forth, taxpayer duly as¬ 
signed, executed and delivered to the Lincoln National Life 
Insurance Company, the instruments required by it and 

necessary to effectuate tlie transfer to Ann O’Rourke of 
• 

the undivided interest in a certain contract, entered into 
on July 1st, 1905 by and between taxpayer and the Lin- 


DAVID BURNET, COMMR. OF INT. REVENUE. 15 

i 

! 

coin National Life Insurance Company, as Hvas contem¬ 
plated in the said ante-nuptial agreement. 

2. That, petitioning taxpayer and his wifi? each filed 
separate income tax returns of their respective taxable 
income for the calendar years 1922, 1923 andj 1924. 

3. That, for the years 1922, 1923 and 1924 the amounts 

received by Ann O’Rourke Hall as the proceeds of such 

said undivided taxable income and tax thereon dulv com- 
• ■ " 
puted and paid. 

4. That, the deficiency stated by the Commissioner of 
Internal Revenue arises from, and is based upon, the ad¬ 
dition, of proceeds of such said undivided interest in said 
contract assigned to and received bv Ann O’Rourke Hall; 
to the net taxable income returned by taxpayer in his in¬ 
dividual income tax returns for 1922, 1923 and! 1924. 

i 

Proposition of Law Relied Upon.! 

j 

1. Section 213 of the Revenue Act of 1921 and 1924 pro¬ 
vides that for the purposes of title II of said Act (except 
as provided in Section 233) the term ‘‘gross income”— 

i 

Act 1921. (a) “Includes gains, profits, and income derived 
fi*om salaries, wages, or compensation for personal service 
(including in the case of the President of the United States, 
the judges of the Supreme and Inferior courts of the 
United States, and all other officers and employees, whether 
elected or appointed, of the United States, Alaska, Hawaii, 
or any political subdivision thereof, or the Distinct of Co¬ 
lumbia, tin* compensation received as such), of whatever 
kind and in whatever form paid, or from professions, vo¬ 
cations, trades, businesses, commerce oif sales, or 
15 dealings, in property, whether real or; personal, 
growing out of the ownership or use of j>r interest 
in such property; also from interest, rent, dividends, se¬ 
curities, or the transaction of any business carried on for 
gain or profit, or gains or profits and income derived from 
anv source whatever. The amount of all such items (ex- 
cept as provided in subdivision (e) of Section 201) shall 
be included in the gross income for the taxable year in 
which received by the taxpayer unless, under methods of 
accounting permitted under subdivision (b) of section 212, 
any such amounts are to be properly accounted for as of a 
different period; but * * *” 
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Act 1924. (a) “Includes gains, profits, and income de¬ 
rived from salaries, wages, or compensation for personal 
service (including in the case of the President of the United 
States, the judges of the Supreme and inferior courts of the 
United States, and all other officers and employees, whether 
elected or appointed, of the United States, Alaska, Hawaii, 
or any political subdivision thereof, or the District of Co¬ 
lumbia, the compensation received as such), of whatever 
kind and in whatever form paid, or from professions, vo¬ 
cations, trades, businesses, commerce, or sales or dealings, 
in property, whether real or personal, growing out of tin* 
ownership or use of or interest in such property; also from 
interest, rent, dividends, securities, or the transaction of 
any business carried on for gain or profit or gains or profits 
and income derived from any source whatever. The amount 
of all such items shall be included in the gross income for 
the taxable year in which received by the taxpayer unless, 
under methods of accounting permitted under subdivision 
(b) of Section 212, any such amounts are to be properly 
accounted for as of a different period.’’ 

(b) “The term gross income does not include 


Wherefore petitioning taxpayer respectfully prays that 
this Board may hear and determine his appeal. 

The attention of the Board is respectfully drawn to the 
fact that the errors complained of, the facts relied on and 
the proposition of law relied upon in this petition are the 
same as are set out in a petition by taxpayer covering the 
calendar year 1921, which petition was filed with the Board 
June 19th, 1926, Docket Number 17714, and, subject 
16 to agreement on the part of the Commissioner of In¬ 
ternal Revenue, and the approval of the Board, peti¬ 
tioning taxpayer requests that the appeal covered by this 
petition be heard and determined in connection with, and at 
the same time, as is said appeal now on file before the Board, 
Docket Number 17714. 

GEORGE B. BUIST, 
Counsel for Taxpayer. 
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David burnet, commr. of int. revenue. 


Affidavit . 

State of Indiana, 

County of Allen , ss: 

Comes now Arthur F. Hall of Fort Wayne, Indiana, who 
being duly sworn, according to law, upon his j)ath deposes 
and says: 

That he has read the foregoing petition, is familiar with 
all the statements therein contained and, from his own 
knowledge says that the facts therein stated jare all true 
except such facts as are stated upon information and belief 
and those facts he believes to be true. 

ARTHUR iF. HALL. 

Subscribed and sworn to before me a Notaifv Public, in 
and for said County and State this 11th day of October 
1926. * ’ | 

[Seal Notary Public, Indiana.] I 

HELEN M. GLARING, 

Notary Public. 

Mv commission expires January 12,1930. 

i 

j 

Treasury Department, Washington} 

Office of Commissioner of Internal Revenue. 


Sept} 23, 1926. 


IT :PA :PYA-60D. ARM. 


Mr. Arthur F. Hall, 

2701 Beech wood Circle, 

Fort Wavne, Indiana. 

I 

Sir : | 

The determination of vour income tax liabiiitv for the 
vears 1922 to 1924, inclusive, as set forth jin office let- 
17 ter dated August 3, 1926, disclosed an aggregate de¬ 
ficiency in tax amounting to $24,038.98. The adjust¬ 
ments made are shown in detail in the attached statement. 
In accordance with the provisions of Section 274 of the 

2—5835a 


i 


i 
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Revenue Act of 1926, vou are allowed 60 davs from the 
date of mailing of this letter within which to file a petition 
for the redetermination of this deficiency. Any such peti¬ 
tion must be addressed to the United States Board of Tax 
Appeals, Earle Building, "Washington, D. C., and must be 
mailed in time to reach the Board within the 60-day period, 
not counting Sundav as the sixtieth dav. 

Where a taxpayer has been given an opportunity to file 
a petition with the United States Board of Tax Appeals 
and has not done so within the 60 days prescribed and an 
assessment has been made, or where a taxpayer has filed 
a petition and an assessment in accordance with the final 
decision on such petition has been made, the unpaid amount 
of the assessment must be paid upon notice and demand 
from the Collector of Internal Revenue. Xo claim for 
abatement can be entertained. 

If you acquiesce in this determination and do not desire 
to file a petition with the United States Board of Tax Ap¬ 
peals, you are requested to execute a waiver of your right 
to file a petition with the United States Board of Tax Ap¬ 
peals on the inclosed Form A, and forward it to the Com¬ 
missioner of Internal Revenue, "Washington, D. C., for the 
attention of ITsPA :PYA-60D, ARM. In the event that 
you acquiesce in a part of the determination, the waiver 
should be executed with respect to the items to which you 
agree. 

Respectfully, 

! D. H. BLAIR, 

1 Commissioner, 

(Signed) 1 By C. R. NASH, 

i Assistant to the Commissioner. 

Inclosures: Statement, Form A, Form 882. 

18 Statement. 


IT :PA :PYA-60D. ARM. 


In re Mr. Arthur F. Hall, 2701 Beechwood Circle, Fort 

"Wavne, Indiana. 

Years. Deficiency in tax. 


1922 

1923 

1924 


$10,634.90 

8,152.31 

5,251.77 


Total 


$24,03S.9S 
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David burnet, commr. of int. revenue. 

The tax liability for each year as disclosed on the 
amended returns as prepared by the Collector of Internal 
Revenue at Indianapolis, Indiana, under date I of February 
8th, 1926, has been reviewed and approved jjy this office 
with the following exception: 

No credit was given for an additional assessment of 
$25.94 made on your income tax return for 1922. Adjust¬ 
ment of this account results in a deficiency pf $10,634.90 
instead of $10,660.84. 

This assessment is in addition to all other! outstanding 
and unpaid assessments appearing upon the Collector’s 
lists. 

Payment of the deficiency in tax should not be made 
until a bill is received from the Collector of Tnjternal Reve¬ 
nue for your district, and remittance should then be made 
to him. I 


19 Filed Jan. 22, 1927, United States Board of Tax 

Appeals. 

Docket No. 21423. 

Arthur F. Hall, Fort Wayne, Indiana, Petitioner, 

vs. ! 

i 

Commissioner of Internal Revenue, Respondent. 

i 

Answer . 


The Commissioner of Internal Revenue, by ljjis attorney, 
A. W. Gregg, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition of the above-inamed tax¬ 
payer, admits and denies as follows: 

1. Admits the allegations in said paragraph jof the peti¬ 
tion. i 

2. Admits the allegations in said paragraph jof the peti¬ 

tion. 

3. Admits the allegations in said paragraph of the peti¬ 
tion. | 

Facts. I 

i 

1. Admits that the petitioner on or about January 2, 
1921, entered into a certain agreement in writing with his 
wife, Ann O’Rourke Hall, and admits that said; agreement 
purported to effect an ante-nuptial agreement between the 
petitioner and his said wife. Neither admits no} denies the 
allegations in said paragraph of the petition with respect 
to the terms of said agreement, but calls for the production 
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of said agreement at the hearing of this appeal. Admits 
that the petitioner on or about July 1, 1905, entered into 
a certain contract with the Lincoln National Life Insurance 
Company. 

2. Admits the allegations in said paragraph of the peti¬ 
tion. 

3. Admits that for the years 1922, 1923 and 1924 the said 
Ann O’Rourke Hall returned as her individual taxable in¬ 
come and paid a tax upon the amounts received by her from 
said Lincoln National Life Insurance Company under said 

contracts of January 2, 1921 and July 1, 1905. 

20 4. Admits that the deficiency proposed by the 
Commissioner results in part from the inclusion in 

the income of the petitioner of the said amount received by 
the said Ann O'Rourke Hall from the said Lincoln National 
Life Insurance Company as aforesaid. 

Denies generally and specifically each and every allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified, or denied. 

Wherefore it is prayed that the taxpayer’s appeal be 
denied. 

A. W. GREGG, 

General Counsel, Bureau of Internal Revenue. 
Of Counsel: 

THOMAS P. DUDLEY, Jr., 

Special Attorney, Bureau of Internal Revenue. 

A true copy. Teste: 

[Seal of U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket Nos. 17714, 21423. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Promulgated September 30, 1929. 

Assignment of payments to be made under a contract 
with an insurance company providing for payment 

21 of renewal premiums, constitutes assignment of 
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7 i 

i 

future income and is taxable to the assignor in the year 
payments are made by the insurance company. 

i 

Hair}) Ravenel, Esq., Geo. B. Buist, Esq., and J. A. Selby, 
Esq., for the petitioner. 

A. H. East, Esq., and 11. D. Thomas, Esqi, for the re¬ 
spondent. j 

These are proceedings, duly consolidated for hearing and 
decision, for the redetermination of deficiencies in income 
taxes for the following: vears and amounts: 


I >o<‘kt‘t 
No. 

17714 

21423 


Year. 


Proposed 

deficiency. 


1921 .j. $7,921.79 

1922 . j. 10,634.90 

1923 .1. 8,152.31 

1924 . j. 5,251.77 


The only question is whether certain amounts paid to 
the petitioner’s wife in the years in question b^ the Lincoln 
National Life Insurance Company are taxable income of 
the petitioner. j 

Findings of Fact. I 

I 

The petitioner is a resident of Fort Wayne, Indiana. He 
was secretary and manager of The National Life Insurance 
Company from the time it started business iili 1905. Be¬ 
tween 1920 and 1922 lie was first vice president! and in 1923 
and 1924 he was president of the company. 

On September 23, 1905, he entered into a contract with 
the company by which he agreed to devote liisj entire time 
to the development of its business and the company agreed 
to pay him an annual salary of $2,600 and pay to him, his 
heirs, administrators, executors and assigns “Commissions 
on all renewal premiums paid to first party’s’ [the com¬ 
pany] during the life of the contract at a variable percent¬ 
age rate. The life of the contract was fifteeik years and 
was conditioned on the company having a minimum amount 
of insurance on its books each year of t^ie contract. 
22 The contract also contained a provision] that if the 
petitioner voluntarily left the employ <|>f the com¬ 
pany he would forfeit his right to commissions] on renewal 
premiums after seven years from the time he left. The con¬ 
tract provided further 
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“that second party’s [the petitioner] commission interest 
in renewal premiums as set out in this contract shall not at¬ 
tach until said renewal premiums are paid in to first 
party.” 


The petitioner remained in the employ of the company 
and the contract was in force during: its life. 

The pet it ioner! was married to Mrs. Ann O’Rourke Hall 
on October 14, 1920. He had been married before and had 
three children. One of such children did not want him to 
marry and to insure an amicable settlement of his prop¬ 
erty in case of his death, the petitioner and his wife en¬ 
tered into an oral ante-nuptial contract which was per¬ 
petuated in writing: under date of January 2, 1921. The 
substance of the! agreement was that Mrs. Hall, in con¬ 
sideration of the benefits conferred upon her, agreed to 
accept such benefit in lieu of any inchoate rights in peti¬ 
tioner's property! to which she might be entitled and agreed 
to accept as her 1 share of the estate the same proportion 
that she would receive if his estate were divided equally, 
share and share alike, between her and each surviving 
child. The petitioner agreed to convey to himself and his 
wife as tenants by the entireties residence property, and 
to sell, assign and transfer to his wife an undivided in- 
tcrest in the contract of July 1, 1905, with the insurance 
company to the extent of $33,353.33 per year for three 
years. Mrs. Hall agreed to pay certain then existing debts 
of the petitioner to the extent of $57,000 and a limited 
amount which he might thereafter incur, the total of both 
not to exceed $90,000. 

tender date of January 2, 1921, the petitioner executed 
an assignment as follows: 


In consideration of the mutual promises contained in a 
certain agreement bv and between Arthur F. Hall, as first 
party, and Ann O'Rourke Hall, as second party, dated Jan¬ 
uary 2d, 1921, and subject to and in accordance with 
23 the terms and conditions of said agreement, I hereby 
sell, assign, transfer and deliver to Ann O’Rourke 
Hall an undivided interest in and to a certain contract en¬ 
tered into bv The Lincoln National Life Insurance Com- 
* 

pany, of Fort Wayne, Indiana, with Arthur F. Hall (which 
contract bears date of July 1st, 1905) to the extent of thirty 
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throe thousand three hundred thirtv-three dollars and 

v i . 

thirty three cents ($33,333.33) per annum to be paid to said 
Ann O’Rourke Hall for a space of three yea^s from the 
date thereof, subject to and in accordance with the terms 
of said contract with The Lincoln National Life Insurance 
Company. 

Dated this second dav of January, nineteen jtwentv-one. 
(Signed) * ARTHUR P. HALL. 

The Lincoln National Life Insurance CompanV was given 
a copy of the assignment, accepted it, and thereafter made 
payments to Mrs. Hall pursuant thereto. 

Under date of December 28, 1923, the petitioner and his 
wife entered into a supplemental agreement by which he 
agreed to make a further assignment of his interest in the 
contract with the insurance company to thei extent of 
$42,178.27, to be paid to her one-half in 1924 and one-half 
in 1925. On the same day he executed an assignment simi¬ 
lar to the assignment of January 2, 1921, which was com¬ 
municated to the insurance company, which madb payments 
to Mrs. Hall on account thereof. 

Payments actually made to Mrs. Hall by the insurance 
+ * + 

company pursuant to the assignments were as follows: 

1921 .i $31,588.55 

1922 .| 35,078.02 

1923 .i 33,333.24 

1924 .! 21,089.16 

i 7 

i 

Mrs. Hall did not return any of the money sojpaid to the 
petitioner. 

All of the services required of the petitioner! under the 
contract of July 1, 1905, for which payment was jto be made 
under the contract and pursuant to which, under!the assign¬ 
ments, the company paid Mrs. Hall, were performed by the 
petitioner prior to 1921. 

24 In computing the deficiencies involved }n this pro¬ 
ceeding, the respondent added to the petitioner’s in¬ 
come the sums paid by the insurance company to Mrs. Hall. 

j 

i 

Opinion . 

Siefkix : As we view this case, the petitioner Can succeed 
only if he has shown that prior to the year 1921 lie assigned 
a property right that had matured. He cannot!succeed in 


i 

i 
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this proceeding if the subject matter of his assignment has 
not come into being. We believe the agreement of the peti¬ 
tioner with his wife and the assignments made pursuant 
thereto merely constituted an assignment of the petitioner's 
future income and that the amounts received bv Mrs. Hall 
were income to the petitioner. This conclusion is based 
primarily upon Woods v. Lewellyv , 252 Fed. 106. There 
an insurance agent received in 1913 commissions derived 
from renewal premiums paid on policies obtained by him 
and accepted by the company in earlier years. The Cir¬ 
cuit Court of Appeals, Third Circuit, although recognizing 
a value in the contract, held that the commissions received 
in 1913 were income, and said: 

In each suit the important question is whether the act of 
1913 taxes as income an agent's commissions that were 
actually received by him within the taxing period, if these 
commissions were derived from renewal premiums paid on 
policies that were obtained by him and accepted by the 
society in some earlier year. In our opinion, the answer 
is that the act does tax money thus received; the reason be¬ 
ing that such money is ‘income' within the period during 
which it came into the agent's hands. The act (section 2, 
par. A, subd. 1) lays a tax on ‘the entire net income arising 
or accruing from all sources during the preceding calendar 
year,' and goes on to declare in paragraph B that such ‘net 
income * * shall include gains, profits, and income 
derived from salaries, wages, or compensation for per¬ 
sonal service of whatever kind and in whatever form paid, 
or from professions, vocations, businesses, trade, com¬ 
merce, or sales or dealings in property, whether real or 
personal, growing out of the ownership or use of or interest 
in real or personal property, also from interest rent, 
25 dividends, securities, or the transaction of any lawful 
business carried on for gain or profit, or' (evidently 
in order to include bv a drag-net clause anv monev that 
might have escaped even the sweeping words just quoted) 
‘gains or protits and income derived from any source what¬ 
ever, * * * ’ The commissions in controversy appear 

to us to be embraced bv this widelv inclusive language. Xo 
doubt they were earned by work done and money spent in 
the earlier years; the agent’s work was complete when he 
obtained the application and the society issued the policy; 
his right to commissions on future renewals came then into 
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being, and lie himself was required to do no mpre. He had 
earned his pay, and had received a part of it!; to the rest, 
he then acquired a right, such as it was, but bo determina¬ 
tion could then be made how much the rest \yould be, and 
in no event could he receive it except in annual jinstallments. 
Although the right had value, it lacked an essential ele¬ 
ment; no renewal premium might ever be paid, and in that 
event, he would receive nothing more; or renewals might 
be paid only in part and then he would be entitled to com¬ 
missions on that part only. The insured might die before 
a given renewal fell due, or he might allow his policy to 
lapse, and in either event the right of the agitnt to future 
commission perished. The right, therefore, i was contin¬ 
gent; his contracts so provided, for they declaimed that com¬ 
mission should accrue only as premiums should be paid in 
cash, and certainly until such payment should! be made he 
had no collectible claim against the society.; He had a 
property right that had value but contained also an element 
of risk, and unless he turned it into money it remained con¬ 
tingent. The act taxes money, or its equivalent, or its rep¬ 
resentative, and a contingent right such as this is not ‘in¬ 
come’ in the sense used by the act. 


If there was no return of capital in Woods y. Lewellyn, 
supra, (and it seems to us that the taxpayerI’s argument 
must rest upon the theory that the payments were a return 
of capital), it would follow, in this proceeding, that the 
petitioner did no more than attempt to assign future in¬ 
come, the payment of which, either to the petitioner or his 
assignee, were dependent upon conditions existing 
26 in the year of payment and unknown and contingent 
to that time. 

Reviewed bv the Board. 

Judgment will be entered for the respondent . 

Phillips and Morris concur in the result. i 

Green and Love dissent. 


Smith, dissenting: Bv the instrument executed bv the 
petitioner on January 2, 1921, he sold, assigned, trans¬ 
ferred, and delivered to his wife “an undivided interest 
in and to a certain contract.” This was an jirrevocable 
assignment of an interest in a subsisting contract, in. sub¬ 
stance of which was a right to receive annuajlly, certain 
commissions on renewal premiums, as and when such 
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premiums were paid to the company, and the assignment of 
such interest in that contract absolutely precluded peti¬ 
tioner from ever receiving that part of those commissions 
so assigned. In the prevailing opinion of the Board it is 
stated that the petitioner can not 44 succeed in this pro¬ 
ceeding if the subject matter of his assignment has not 
come into being.” It appears to me that the subject mat¬ 
ter of the assignment here involved was in being at the 
date of the assignment. The opinion of tlie court in Woods 
v. Lewcllyn, 252 Fed. 106, is not determinative of the issue 
here presented. It would be determinative of the issue 
had the petitioner not made any assignment of his contract 
and had contended that the renewal premiums received in 
the years 1921 to 1924, inclusive, were not taxable income 
to him. But lie makes no such contention. Furthermore, 
I do not think that it is true that the taxpayer's argument 
“must rest upon the theory that the payments were a re¬ 
turn of capital.” 

I can not doubt that if the respondent had contended 
that the amounts received under the contract bv petitioner's 
wife were taxable income to her such contention would 
have to be sustained upon the authority of Irwin v. (forif, 
268 U. S. 161. In that case the decedent bv will had created 
a trust and provided for the payment of a portion of the 
income of the trust to testator's son-in-law. It was held 
that such payments were taxable income of the son-in-law. 
The court quotes from section II of the Income Tax Act 
of 1918 and states in part: 

27 * * * The language quoted leaves no doubt in 

our minds that if a fund were given to trustees for 
A for life with remainder over, the income received by the 
trustees and paid over to A would be income of A under the 
statute. It seems to us hardlv less clear that even if there 
were a specilic provision that A should have no interest in 
the corpus, the payments would be income none the less, 
within the meaning of the statute and the Constitution, and 
by popular speech. In the first case it is true that the be¬ 
quest might be said to be of the corpus for life, in the second 
it might be said to be of the income. But we think that the 
provision of the act that exempts bequests assumes the gift 
of a corpus and contrasts it with the income arising from 
it, but was not intended to exempt income properly so- 
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called simply because of a severance between it and the 
principal fund. * * * 

The language of the statute is equally applicable to a 
gift. 

The tax laws do not contemplate that one shall be taxed 
on the income of another, even though the primary right 
to receive that income may have been in liinji, but irrev¬ 
ocably alienated prior to its receipt. 

i 

United States Board of Tax Appeals, Washington. 

Docket No. 17714. j 

i 

Arthur F. Hall, Petitioner, 
vs. 

j 

Commissioner of Internal Revenue, Respondent. 

i 

Decision. 

Pursuant to the Board’s findings of fact ajnd opinion, 
promulgated September 30,1929, it is 
28 Ordered and decided that there is a deficiency of 
$7,921.79 for the year 1921. j 

Enter. j 

(Signed) BENJAMIN H. LITTLETON, 

Member United States Board of Tax, Appeals. 

| 

Entered Sep. 30, 1929. 

A true copv. Teste: 

B. D. GAMBLE, j 

Clerk U. S. Board of Tax Appeals, j 

United States Board of Tax Appeals, Washington. 

I 

Docket No. 21423. j 

i 

i 

Arthur F. Hall, Petitioner, 

i 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

i 

Decision. 

i 

I 

Pursuant to the Board’s finding of fact arid opinion, 
promulgated September 30,1929, it is 


i 
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Ordered and decided that there are deficiencies as follows: 


Year. 

1922 

1923 

1924 


Deficiency. 

$10,634.90 

8,152.31 

5,251.77 


Enter. 

(Signed)! BENJAMIN H. LITTLETON, 
Member United States Board of Tax Appeals. 

Entered Sep. 30, 1929. 

A true copv. Teste: 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


29 United States Board of Tax Appeals. Filed Jan. 

22, 1930. 

United States Board of Tax Appeals. Filed Jan. 22, 1930. 
United States Board of Tax Appeals. 

Docket Nos. 17714 and 21423. 


Arthur F. Hall, Petitioner, 
vs. 

Commissioner ok Internal Revenue, Respondent. 

Agreement for Review by Court of Appeals of the District 

of Columbia. 


It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys that the deci¬ 
sions of the United States Board of Tax Appeals in tlie 
above-entitled cause dated September 30, 1929, tinding upon 
redetermination deficiencies in tax of $7,921.79, $10,034.90, 
$8,152.31, and $5,251.77 for the calendar years 1921, 1922, 
1923, and 1924, respectively, may be reviewed by the Court 
of Appeals of the District of Columbia. This agreement is 
made under the terms and provisions of section 1002(d) of 
the Revenue Act of 1920. 


JOHN A. SELBY, 

HENRY RAVENEL, 
Attorneys for Petitioner . 

. 908 Wilkins Building , Washington, D. C. 

C. M. CHAREST, 

General Counsel, Bureau of Internal Revenue , 

Attorney for Respondent. 
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30 United States Board of Tax Appeals, j Filed Jan. 

22, 1930. 

United States Board of Tax Appeal's. 


Docket Nos. 17714 and 21423. j 

Arthur F. Hall, Petitioner, 

v. ! 

i 

i 

I 

Commissioner of Internal Revenue, Respondent. 

N at ice. j 

C. M. Cliarest, Esquire, 

General Counsel, Bureau of Internal Reveiiue, 
Washington, D. C., j 

Attorney for the Respondent. j 

Sir: j 

Please take notice that on the 22nd day of January, 1930, 
the undersigned tiled with the Clerk of the United States 
Board of Tax Appeals the petition of Arthur F.| Hall, copy 
of which is annexed hereto, for review by the Court of Ap¬ 
peals for the District of Columbia of the final orders and 
decisions of the Board in the above-entitled proceedings 
entered upon the records of said Board on the 30th day of 
September, 1929. j 

Washington, D. C., Januarv 22nd, 1930. 

JOHN A. SELBY,! 

HENRY RAVENEL, 
Attorneys for Petitioner. 

i 

i 

Copy of the within notice and copy of petition jfor review 
is herebv accepted this 22nd dav of Januarv, 

C. M. CHAREjST, 

F 

General Counsel , Bureau of Internal Revenue. 

i 

j 

i 

] 

i 

! 

i 

! 


I 

I 
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31 United States Board of Tax Appeals. Filed Jan. 

22, 1930. 

United States Board of Tax Appeals. 

Docket Nos. 17714, 21423. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Peition for Review of Decisions of the United States 

Board of Tax Appeals. 

To the Honorable the Judges of the Court of Appeals of 

the District of Columbia: 

Arthur F. Hall, in support of this, his petition, filed in 
pursuance of the provisions of section 1001 of the Act of 
Congress approved February 26, 1926, entitled “The Rev¬ 
enue Act of 1926” for the review of decisions of the United 
States Board of Tax Appeals rendered on the 30th day of 
September, 1929, approving deficiencies in income taxes of 
the petitioner for tlie calendar years 1921, 1922, 1923, and 
1924 in the amounts of $7,921.79, $10,634.90, $8,152.31, and 
$5,251.77 respectively, respectfully shows to this Honorable 
Court as follows: 

I. 

Statement of the Nature of the Controversv. 

1. On the 21st day of June, 1926, the petitioner filed with 
the United States Board of Tax Appeals, in pursuance of 
the provisions of the Revenue Act of 1926, his petition re¬ 
questing redetermination of a deficiency in income taxes 
for the calendar year 1921 amounting to $7,921.79 shown by 
the final notice of deficiencv previously mailed bv the Com- 
missioner of Internal Revenue to the petitioner under date 
of April 21, 1926. On November 22, 1926, the petitioner 
filed with said Board of Tax Appeals in pursuance of the 
provisions of the Revenue Act of 1926, his petition request¬ 
ing redetermination of the deficiencies in income 
taxes for the calendar years 1922, 1923, and 1924, 
amounting to $10,634.90, $8,152.31, and $5,251.77, re- 
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spectively, as shown by the final notice of deficiency pre¬ 
viously mailed by the Commissioner of Internal Revenue 
to the petitioner under date of September 23,j 1926. Said 

petitions alleged as follows: 

That petitioner during the years in question, prior 
thereto, and at the time of the filing of the petitions, was 
a resident of the City of Fort Wayne, State of Indiana, 
and an officer of the Lincoln National Life Insurance Com¬ 
pany, a corporation with its principal place ofi business at 
Fort Wayne, Indiana. That on the 2nd day of January, 
1921, petitioner to perpetuate an oral ante-nujptial agree¬ 
ment with his wife, Ann O’Rourke Hall, entered into a 
written agreement with her and pursuant thereto duly 
executed and delivered to the said Lincoln National Life 
Insurance Company required instruments effectuating the 
transfer to his said wife of an undivided interest in a cer¬ 
tain contract entered into between the petitioner and said 
Lincoln National Life Insurance Company on Jjuly 1, 1905. 
That during the years in question petitioner ahd his wife 
each filed separate federal income tax retunjis showing 
therein their separate income for those years. That for all 
of the said vears in controversv the amounts received by 
petitioner’s wife as the proceeds of the undivided interest 
in the contract of July 1, 1905 transferred to hejr as afore¬ 
said, were returned bv her as her individual income and 
tax thereon paid to the government. That in computing the 
deficiencies claimed from petitioner and as shown by the 
above-mentioned letters of April 21, and September 23, 
1926, the Commissioner of Internal Revenue addled to the 
income returned by the petitioner for each of thq years the 
amounts paid to his wife pursuant to said assignment and 
returned by her as her individual income. In both of said 
petitions claim was made that the Commissioner!had erred 
in adding to the income of petitioner the amounts paid by 
said Insurance Company to petitioner’s wife pursuant to 
the assignment to her of an undivided interest ip said con¬ 
tract of 1905. j 

2. On August 21, 1926 and January 22, 1927, thtf Commis¬ 
sioner of Internal Revenue filed with the said Board his 
answers to the said petitions, which answers admitted the 
following averments of fact: The execution of the above- 
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mentioned contracts of January 2, 1921 between peti- 
33 tioner and his wife and of July 1, 1905, between peti¬ 
tioner and the Lincoln National Life Insurance Com¬ 
pany; further that petitioner and his wife had filed sep¬ 
arate returns for the years in question and that petitioner’s 
wife for the years in question returned as her individual 
income and paid tax thereon the amounts received by her 
from said Life Insurance Company under the contracts of 
January 2, 1921 and Julv 1, 1905; further that the defi- 
ciencies claimed by the Commissioner from petitioner 
resulted in part from adding to petitioner’s income as 
returned by hint the amounts paid by said Life Insurance 
Company to his wife. Otherwise the allegations of the 
petitions were denied. 

3. Thereafter bv order of the Board the two causes were 
consolidated for hearing and being at issue under the rules 
and practice of said Board both causes came on for hearing 
April 15, 1929, at which time petitioner by competent wit¬ 
nesses submitted testimony supporting the allegations of 
his petition and his claim that error had been committed 
in determining the deficiencies in taxes asserted against 
him. 

4. Thereafter* on September 30, 1929 the said Board ren¬ 
dered its findings of fact, together with an opinion, in which 
it held as a matter of law tlqit the contract of January 2, 
1921, a supplement thereto of December 28, 1923, and as¬ 
signments dated January 2, 1921, and December 28, 1923, 
executed by petitioner in accordance with said contract and 
supplement constituted only an assignment of petitioner’s 
future income; further that the amounts paid to petition¬ 
er’s wife pursuant to said instruments were income to peti¬ 
tioner although 1 not received by him; further that the Com¬ 
missioner of Internal Revenue had correctly determined 
petitioner’s income by including therein the amounts paid 
by said Insurance Company to petitioner’s wife; further 
that said agreements and assignments were not effective 
because contingent; and further that the Commissioner of 
Internal Revenue had correctly determined petitioner’s tax 
liability for thewears 1921,1922,1923, and 1924. 

On September 30, 1929 the said Board entered its final 
orders of redetermination, approving the deficiencies as de¬ 
termined bv the Commissioner of Internal Revenue in the 
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amounts of $7,921.79, $10,634.90, $8,152.31, and; $5,251.77 for 
the years 1921, 1922, 1923, and 1924, respectively. 


34 


II. 


Designation of Court of Review.| 

Petitioner being grieved by the said findings lof fact, opin¬ 
ion, decision, and orders, desires review thereof in accord¬ 
ance with the provisions of the Revenue Act of 1926 by the 
Court of Appeals of the District of Columbiaj, said Court 
having been designated and agreed upon by! the parties 
hereto by agreement in accordance with Section 1002(d) 
of said Revenue Act of 1926. 

i 

III. | 

Assignments of Error. 

i 

Petitioner as a basis for review makes the following as¬ 
signments of error: 

1. The Board of Tax Appeals erred in failing to incor¬ 

porate in its findings of fact the terms and provisions of the 
agreement of July 1, 1905, entered into September 23, 1905 
by and between the petitioner and the Lincoln National Life 
Insurance Company. j 

2. The Board of Tax Appeals erred in finding that the 

agreement of July 1, 1905 between petitioner gnd the Lin¬ 
coln National Life Insurance Company provided for the 
payment to petitioner of “commissions on all Renewal pre¬ 
miums paid to first party (the company) during the life 
of the contract” and in failing to find said contract provided 
for payment to petitioner, his heirs, administrators, execu¬ 
tors and assigns of a “commission on all renewal premiums 
paid to first party (the company) on life insurance written 
and issued by first party during the continuance in force 
of this contract.” j 

3. The Board of Tax Appeals erred in holding as a con¬ 
clusion of law that the agreements between petitioner and 
his wife and the assignments executed pursuant thereto con¬ 
stituted an assignment of future income. 

4. The Board of Tax Appeals erred in failing to hold that 
by virtue of the assignments executed by petitioner, his 
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wife received an undivided interest in properly producing 
income. 

35 5. The Board of Tax Appeals erred in holding 1 

that the assignments executed by petitioner were 
ineffective as assignments of income producing property 
because payment of the income was dependent on condi¬ 
tions not definitely known at the time the assignments 
were executed. 

6. The Board of Tax Appeals erred in holding that the 
amounts paid to petitioner’s wife, by virtue of the agree¬ 
ments and assignments executed by petitioner, constituted 
income to petitioner taxable to him. 

7. The Board of Tax Appeals erred in rendering deci¬ 
sion for the Commissioner of Internal Revenue and re¬ 
determining the petitioner’s tax liability to find deficien¬ 
cies due from him for the years 1921, 1922, 1923, and 1924- 
in the sums of $7,921.79, $10,(>34.90, $8,152.31, and $5,251.77 
respectively. 

8. The Board of Tax Appeals erred in failing to hold 
that the Commissioner of Internal Revenue had incorrectly 
determined petitioner’s tax liability for the years 1921, 
1922, 1923, and 1924. 

Wherefore your petitioner prays that this Honorable 
Court may review said findings, decision, opinion, and 
orders and reverse and set aside the same, and that the 
Clerk of the said United States Court of Tax Appeals be 
directed to transmit and deliver to the Clerk of the said 
Court certified copies of all and every of the documents 
necessary and material to the presentation and considera¬ 
tion of the foregoing petition for review and as required 
bv the rules of this Court and statutes made and provided. 

And vour petitioner will ever prav. 

! ARTHUR F. HALL. 

JOHN A. SELBY, 

HENRY RAVENEL, 

Attorneys for Petitioner. 

State of Indiana, 

County of Allen , $s: 

Arthur F. Hall, being duly sworn, deposes and says that 
lie is the petitioner named in the foregoing petition for 
review of decision of the United States Board of Tax Ap¬ 
peals, and as such person has read the foregoing petition 
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i 

for review and that the facts set forthj therein are 
3G true to the best of his knowledge except hjuch facts as 
are stated to be upon information and belief and 
those facts he believes to lie true. 

ARTHUR F. HALL. 

I 

i 

Subscribed and sworn to before me this lGthiday of Jan- 
uarv, 1930. | 

BORGIA L. FAGANt [seal.] 

Notary Public. 

My com. expires May 8, 1933. 

i 

i 

United States Board of Tax Appeals. Filed Mjar. 13, 1930. 

j 

i 

Lodged-,-. 

I 

i 

United States Board of Tax Appeals^ 

I 

Docket Nos. 17714 and 21423. j 

j 

Arthur F. Hall, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

I 

Statement of Evidence. 

i 

The above-entitled cause came on for hearing! before the 

Honorable Forest D. Siefkin on the 15th day of jApril 1929, 

there being present petitioner, by his counsel Joljm A. Selby 

and llenrv Ravenel, and the respondent, bv liisi counsel A. 

II. Fast. * ’ | 

Whereupon the depositions of Arthur F. 11411, Dan B. 

Xinde and R. J. Stoner were received in evideince bv the 

♦ 

Board and as part of said depositions as Exhibit I 
37 there was attached an agreement entered into bv 
Arthur F. Hall, the petitioner, and The Lincoln 
National Life Insurance Company bearing dajte July 1, 
1905 and executed September 23, 1905, reading as follows: 

“This agreement entered into this 1st dav of LJulv, 1905, 
by and between The Lincoln National Life Insurance Com¬ 
pany, hereinafter called first party, and Arthur F. Hall, 
hereinafter called second party, witnesseth: 
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That in consideration of the mutual promises and agree¬ 
ments, hereinafter set forth, it is agreed by and between the 
parties hereto as follows: 

First. Second party hereby enters the employ of first 
party, and during the continuance of said employment and 
of this contract, shall not without the consent of first party 
enter the employ of any other person or corporation, with 
or without compensation, or acquire or retain any interest, 
legal or equitable in any insurance company of any descrip¬ 
tion or in the stock thereof. 

Second. Second party agrees to devote his entire time, 
attention, ability and energy to the promotion of tin* in¬ 
terest of first party and to the building up of its insurance 
business, during the continuance of this contract. Any vio¬ 
lation by second party of the provisions of this or the fore¬ 
going clause shall operate as a cancellation of this contract 
at the option of first party, of the exercise of which option 
second party shall have thirty days written notice, provided 
however that said first party shall exercise such option 
within three months of the time when it shall have become 
cognizant of a breach of this or the foregoing clause. Third. 
Second party agrees to perform such services in connection 
with the conduct of the business of, and acquisition of busi¬ 
ness for first party as he may be directed to perform by the 
Board of Directors of first party of the Executive ('ommit- 
tee of said Board of Directors. 

Fourth. During the continuance in force of this contract 
second party shall receive from first party as compensation 
for said services an annual salary of not loss than Two 
Thousand Six Hundred Dollars ($2,600.00), payable monthly, 
dating from July 1, 1905, and in addition to said salary, sec¬ 
ond party, his heirs, administrators, executors and assigns 
shall receive a commission on all renewal premiums 
38 paid to first party on life insurance written and issued 
by first party, during the continuance in force of this 
contract of two and one-half per cent, on the First Four 
Hundred Thousand Dollars, two per cent, on the second 
Four Hundred Thousand Dollars, one and one-half per cent, 
on the third Four Hundred Thousand Dollars, and one and 
one-half per cent, on all additional renewals premiums over 
and above said Twelve Hundred Thousand Dollars, said 
commissions to be paid each year without reference to any 
preceding year. But in computing the amount of said re- 
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newal premiums on which commissions are to be paid under 
this contract, there shall not be included therein any re¬ 
newal premiums on life insurance taken by first jparty on the 
lives of stockholders of first party residing in Allien County, 
Indiana, nor renewal premiums on life insurance taken by 
any other life insurance Company, Beneficiary! Association 
or Society, which may be taken over by, transferred to, or 
reinsured by first party. 

Fifth. The life of this contract shall be limited to a term 
of fifteen years from the execution thereof, ajnd shall re¬ 
new itself annually without action of the parties hereto 
from the first day of January 1907 upon condition that first 
party shall have on its books in force paid for lijfe insurance 
as follows: 

l 

January 1st, 1907 . $1,500,000.00 

“ * “ 1908 . : 2,000,000.00 

“ “ 1909 . ]2,500,000.00 

“ “ 1910 . j3,000,000.00 

“ “ 1911 . |4,000,000.00 

“ “ 1912 . ;5,500,000.00 

“ 1913 . 7.500,000.00 

“ “ 1914 10,500.000.00 

“ '• 1915 . 14,500,000.00 

“ “ 1916 . l|9,500,000.00 

“ “ 1917 25,500,000.00 

“ “ 1918 32,500,000.00 

“ “ 1919 4(0,500,000.00 

“ “ 1920 4(9,500,000.00 

“ “ 1921 59,500,000.00 


39 It is agreed between the parties hereto! that if the 

amount of paid for business on the books of first party 
shall not equal the amount set out in tlie foregoing sched¬ 
ule, then this contract shall become null and! void upon 
the date of such failure, at the option of the first! party, and 
the second partv shall have tliirtv days written notice by 
first party of the exercise of said option, which notice shall 
be id von within sixtv davs from the date of sucji failure. 

Provided that in case first party shall not lemploy an 
assistant to second party acceptable to him on or before 
one year from the date hereof, then the amount pf paid for 
business to be on the books of first party in order for this 
contract to renew itself as above shall be as follpws: 
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January 

• 

1st, 

1907 

i t 

4 4 

1908 

4 4 

i L 

1909 

4 4 

i l 

1910 

4 4 

4 i 

1911 

4 4 

i i 

1912 

4 4 

i i 

1913 

4 4 

i i 

1914 

i i 

4 4 

1915 

4 4 

4 4 

1916 

4 4 

4 4 

1917 

4 4 

4 4 

1918 

4 4 

4 4 

1919 

4 4 

4 4 

1920 

4 4 

4 4 

1921 


$1,000,000 00 
1,500,000 00 
2,000,000 00 
2,500,000 00 
3,000,000 00 
4,000,000 00 
5,333,333 33 
7,000,000 00 
9,500,000 00 
12,500,000 00 
16,750,000 00 
22,000,000.00 
30,000,000 00 
40,000,000 00 
53,000,000 00 


Sixth. First party shall issue to second party a regular 
managing agent's commission contract up to and until Jan¬ 
uary 1st. 1908, hut the total compensation under this con^ 
tract and under said agent’s commission contract accruing 
to second party from first party shall not exceed the sum 
of Six Thousand Dollars ($6,000.00) from the first day 
of Julv, 1905 to January 1st, 1907. 

* 7 % • 

Seventh. If at any time second party shall voluntarily 
and of his own volition cease his employment hv first party 
under this contract, or if he shall voluntarily sever his 
connection with first party, then second party shall 
40 forfeit all his right, title and interest in and to his 
commissions on renewal premiums after seven years 
from the time he leaves the employment of first party, 
which would otherwise thereafter become due second party 
from first party. 

Fighth. It is further understood and agreed that sec¬ 
ond party's commission interest in renewal premiums as 
set out in this contract shall not attach until said renewal 
premiums are paid in to first party. 

In Witness Whereof the parties have hereunto set their 
hands and seals this 23 day of September, 1905. 

[ CORPORATE SEAL.] 

THE LINCOLN NATIONAL LIFE 
INSURANCE COMPANY, 

Bv SAM’L M. FOSTER, Pres’t. 
ARTHUR F. HALL, 
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Attest: 

ARTHUR F. HALL, Secy. \ 

At a meeting* of the Executive Committee j held at the 
offices of the Company 1:30 P. M., November 9th, 1906, at 
which were present Samuel M. Foster, Hubert Berghoff, 
F. L. Jones, B. Paul Mossman, F. K. Safford, and Arthur 
F. Hall, the following resolution was offered \to Mr. Saf¬ 
ford : j 

“Whereas, the Contract existing between thjis Company 
and its Secretary, Arthur F. Hall, is, in its fifth section 
somewhat, indefinite in that the character of the Assistant re¬ 
ferred to is not made clear, therefore, “Resolved, that said 
assistant is and should be interpreted to mean, ^n assistant 
equal in rank and compensation to said Hall and it is 
further declared that no such assistant has thus far been 
employed and that therefore the second schedule contained 
in said contract should be and is the one that jshould gov¬ 
ern and apply in said contract.’’ 

The resolution was seconded by Mr. Mossman, and being 
put to vote was unanimously carried.” 

i 

| 

As a further exhibit to said depositions tlijere was at¬ 
tached an agreement dated January *2, 11921, by and 
41 between Arthur F. Hall and Ann O’Rourke Hall read¬ 
ing as follows: 

“This agreement, Made this 2nd day of January, 1921, 
between Arthur F. Hall, as first party, and Anfi O’Rourke 
Hall, formerly Ann O’Rourke, as second parity, both of 
Allen Countv, Indiana, witnesseth: That 

^ * • « i 

Whereas, the parties hereto were married on the 14th 
dav of October, 1920, and, 

• 7 7 7 j 

Whereas, prior to the said marriage, it was oifallv agreed 
between the first and second parties, in contemplation and 
consideration of their approaching marriage, that upon the 
death of first party, subsequent to such marriagb, and upon 
leaving second party as his widow surviving hiijn, a certain 
disposition of first party’s property and income, and a 
provision for second party, should be made, as hereinafter 
set out, and that such provision for second party should be 
accepted by second party as in lieu of, and in |bar of, any 


; 
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inchoate rights in first party’s property to which she might 
be entitled as his wife, or of anv widow’s share or allow- 
ance, or any right of inheritance to which she might be 
entitled as his surviving widow. 

Xow, therefore, to perpetuate said oral ante-nuptial 
agreement, and to save anv doubts as to the validitv there- 
of, or the Statute of Fraud affecting the same, the parties 
hereto do now, as of the time of making said oral ante-nuptial 
agreement, agree as follows: 

That in the event of first party’s death, leaving second 
party as his widow, first party’s estate shall transfer and 
pay over to second party, and second party shall receive 
from such estate, the same proportion thereof which she 
would receive if his estate were divided equally, share and 
share alike, between her and each child of first party sur¬ 
viving him: provided however, that if any child of first 
party should die prior to his decease, leaving a widow or 
lawful issue, then such widow or lawful issue shall be 
counted in place of said deceased child in determining the 
share that shell] go to second party; it being understood and 
agreed that the estate of first party, upon which second 
party’s proportionate share is to be based, shall be deemed 
to mean the net estate left by first party after deducting: 

(a) All indebtedness of said estate. 

4- (b) All transfer, inheritance and estate taxes to 

be assessed against said estate, or the distributive 
shares thereof. 

(c) All expenses of administration thereof. 

(d) The remission and release of any indebtedness of 
first party’s brother, George B. Hall, to first party. 

(e) Any special bequests which may be left by first party 
by will to others than his natural heirs, such bequests not, 
however, to exceed in the aggregate Five Thousand Dollars 
($5,000.00). 

And it is further understood and agreed that in order to 
make division of said estate as -foresaid, and to pay over 
to second party her proportionate share determined as 
above set out, the administrators or executors of first 
party’s estate shall not be required to make sale of the 
contract with the Lincoln National Life Insurance Com¬ 
pany hereinafter referred to unless such sale shall be 
deemed advisable bv such administrators or executors, but 
such executors or administrators may, if they desire, in 
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order to secure to second party her proportionate share of 
the assets of said estate as herein provided, hssign to her 
an undivided interest in the proceeds of suclj contract, as 
the same are paid over by the Lincoln National Life Insur¬ 
ance Company in accordance with the termjs of its said 
contract. 

First party further agrees: 

1st. That he will immediately, upon the execution of this 
contract, convey to himself and to second party as husband 
and wife, to be held as an estate bv entireties, his residence 
property in Allen County, Indiana, described as follows: 
Lot No. Thirty-Seven (37) Beeehwood Addition to the City 
of Fort Wavne, Indiana. 

• j 

2nd. First party agrees to, and does hereby sell, assign, 
transfer and deliver to second party, an undivided inter¬ 
est in and to a certain contract entered into Ini the Lincoln 
National Life Insurance Company of Fort Wayne, Indiana, 
with the said first party, (which contract b^ars date of 
July 1st, 1907))’, (and a copy of which is hereto annexed, 
marked Exhibit A, and made a part hereof), fo the extent 
of Thirty-Three Thousand, Three Hundred jand Thirty- 
Three Dollars ($33,333.33) per annum, to be paid to 
43 said second party for the space of threcj years from 
the date hereof, subject to and in accordance with 
the terms of said contract, and hereby authorizes and di¬ 
rects said second partv to collect the said sum of monev 
annually during the said term from the said Company, and 
hereby directs and authorizes the said Company to make 
such payments to second party, and to accept jthe receipts 
and acknowledgments of such payments from second party, 
in acknowledgment and acquittal of the said Company from 
any liability on the part of said Company to hirst party to 
the extent of such payments, with the same force and ef¬ 
fect as though such payments were made to first party, and 
receipts were signed by him personally in acknowledgment 
thereof: and first party agrees to sign, execiite and de¬ 
liver to the said Company, any notice, order oil instrument 
required by it, and necessary to effectuate the! transfer to 
second party contemplated herein, and this j agreement, 
transfer and assignment on the part of first payty shall re¬ 
main in full force and effect for the said term of three 
years, as against first party, his heirs, executors, adminis¬ 
trators or assigns. 
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On her part, second party, in consideration of said 
marriage, and of the agreements of first party herein set 
forth, hereby agrees: 

1st. That she will not, either during the life time of 
first party, or after his decease, in case she survives him, 
take, claim, demand or receive any inchoate rights in or 
to the property of first party to which she may be or might 
hereafter become, entitled to by reason of such marriage, 
nor any widow's allowance or share or right of inheritance 
in the estate of first party, to which she might be entitled 
under the laws and statutes of the State of Indiana, or of 
any other state, territory or country in which first party 
may now, or hereafter own property, or in which first party 
or second party might be domiciled at the time of first 
party’s death, hereby expressly and forever renouncing, 
relinquishing and waiving any and all inchoate rights or 
rights of inheritance, homestead rights, or widow's share 
or allowance to which she may or might be entitled by rea¬ 
son of her marriage with first party, under or by 
44 virtue of!the laws of the State of Indiana, or anv 

other State, territory or countrv. 

•> * 

2nd. That she will assume and pay all of the indebted¬ 
ness and obligations of first party aggregating approxi¬ 
mately Fifty-Seven Thousand Dollars ($57,000.00), now 
owing by first party upon notes or mortgages as follows: 

Indebtedness to the Lincoln National Bank of Fort 
Wayne upon notes signed by first party—Thirty-Three 
Thousands Dollars ($33,000.00). 

Indebtedness to Garrett State Bank of Garrett, Indiana, 
upon notes signed by first party—Thirty-Five Hundred 
Dolla rs ($3,50().00). 

Indebtedness to the Lincoln Trust Company upon notes 
and mortgages signed by first party—Fifteen Thousand 
Dolla rs ($15,000.00). 


Indebtedness to the Tri-State Loan & Trust Company 
upon notes and mortgages signed by first party—Five 
Hundred Dollars ($500.00). 

Indebtedness to Agnes F. Brown upon note signed by 
first party—Three Thousand Dollars ($3,000.00). 

Indebtedness upon notes signed by first party to various 
life insurance companies, secured by assignment of life 
insurance policies—Nineteen Hundred and Twentv-five 
Dollars ($1,925.00). 
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Second party further agrees, if thereto requested by first 
party, to assume and pay any indebtedness hereafter in¬ 
curred by first party, within said term of thrde years, and 
represented by his promissory notes, provided, however, 
that she shall not be requested or called uponjor obligated 
to pay upon first party’s debts now outstanding, or here¬ 
after incurred, more than the total sum of Ninety Thousand 
Dollars ($90,000.00), including all interest tha( may accrue 
thereon, and second party hereby agrees to savje first party 
free and harmless from any and all claims oil liability by 
reason of the said indebtedness, and for that purpose, here¬ 
by agrees to assign to the said creditors, if tjhey shall so 
desire, all of her right, title and interest acquired in and to 
the said contract with the said Lincoln National Life In¬ 
surance Company under the terms of this contract, as 
collateral security for the payment of the indebtedness 

so assumed bv her. 

* 

45 It is understood and agreed between tlu{ parties that 

at the end of said term of three years, all right, title 
and interest of second party in and to, or against, the said 
contract with the said Lincoln National Life Insurance 
Company, or the proceeds arising therefrom, shall cease 
and determine, and as against second party, j first party 
shall hold the same free of any and all claims oiji the part of 
second party, unless second party shall, at th<j> end of the 
said term of three years, have failed to receive from the 
said Company, or from first party, the full amount of said 
One Hundred Thousand Dollars ($100,00().00j), in which 
event this assignment shall remain in full force and effect 
until such time as the said aggregate amount <Jf One Hun¬ 
dred Thousand Dollars ($100,000.00) shall halve been re¬ 
ceived by second party under the terms of this contract, 
whereupon all right, title and interest of second party in 

and to or against the said contract shall immediately cease 
■ ] * 
and determine. It is further understood and; agreed be¬ 
tween the parties that should the death of firfd party oc¬ 
cur on or before two years from the date of tips contract, 
second party shall repay to first party’s estate from the 
sums received by her from the said Lincoln National Life 

i 

Insurance Company, under the terms of this! agreement 
and assignment, an amount equal to seventy-five per cent 
(7590 of the said aggregate sum to be paid j her by the 
said Company, after deducting therefrom all first party’s 
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indebtedness paid by her, or to be paid by her, in accordance 
with the terms of this agreement, and the amount so repaid 
by her to first party’s estate shall become a part of the 
corpus thereof to be distributed as though a part of first 
party’s estate at the time of his death. This agreement 
shall extend to, and be binding upon the heirs, executors, 
administrators, devisees, legatees, grantees and assigns of 
first party. 

In witness whereof, the parties have hereunto set their 
hands, in duplicate, the dav and vear first above written. 
(S-d.) “ ARTHUR F. HALL. 

(Sgd.) ANN O’ROURKE HALL. 


46 State of Ixm a xa, 

('omitif of Allen , ss: 


Before me, the undersigned, a Notarv Public in and for 
said County and State, this 17th day of May, 1921, per¬ 
sonally appeared Arthur F. Hall and Ann O’Rourke Hall, 
and acknowledged the execution of the foregoing instru¬ 
ment for the uses and purposes therein contained. 

Witness my hand and Notarial Seal. 

(Sgd.) C. B. ROUSSEL, [seal.] 

Notary Public. 


My commission expires Dec. 9, 1923.” 

As a further exhibit to said depositions there was at¬ 
tached an agreement dated December 28, 1923, by and be¬ 
tween Arthur F. Hall and Ann O’Rourke Hall, reading 
as follows: 


“This supplemental agreement, made this 28 day of 
December, 1923, between Arthur F. Hall, as first party, 
and Ann O'Rourke Hall, as second party, both of Allen 
County, Indiana, witnesseth: that, 

Whereas, the parties hereto did, on the 2nd day of Janu¬ 
ary, 1921, enter into a certain contract, copy of which 
contract is annexed hereto, and to which contract this 
agreement is intended as a supplement, and, 

Whereas, under the terms of such contract, second party 
was to receive from the Lincoln National Life Insurance 
Oompanv, certain sums of money to the aggregate amount 
of One Hundred Thousand Dollars ($100,000.00) for her 
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I 

own use and benefit, except to the extent that!she was re¬ 
quired, under the terms of the said contract, | to pay cer¬ 
tain indebtedness of the first party, represented by first 
party's promissory notes as described in such cjontract, and 
such provisions of said contract have been carried out to 
the extent that second party hereto lias received the sums 
of monev from the said Lincoln National Life Insurance 

» i 

Company, and has paid all of the obligations mentioned in 
the said contract which she has been called upon to pay, 
but an examination of the books and accounts jof first and 
second parties now discloses that during said three 
47 year period, there has, thru oversight and error on 
the part of the parties hereto, and of the person keep¬ 
ing the individual bank accounts and books of! account of 
the parties hereto, been drawn from the second party’s 
account, large sums of money which she was nbt obligated 
to pay under the terms of tlie said contract, ahd which it 
was not the intention of the parties hereto that! she should 
pay, an itemized statement of which payments is attached 
hereto, and marked Schedule A. | 

Now, therefore, in consideration of the premises, and to 
avoid any dispute or misunderstanding, and tq carry out 
the said contract according to its true intent aiid purpose, 
it is hereby agreed as follows: 

First party agrees to, and does hereby sell, assign, trans¬ 
fer and deliver to second party, an undivided Interest in 
and to the contract between first party and tjlie Lincoln 
National Life Insurance Company, which contjraet is re¬ 
ferred to in the said principal agreement between first and 
second parties under date of January 2d, 1921, to the extent 
of Forty-Two Thousand One Hundred and Seventy-eight 
Dollars and Twenty-Seven Cents ($42,178.27), to! be paid to 
said second party during the years 1924 and 192j5, one-half 
of such sum to be naid during the vear 1924 ahd one-half 
thereof during the year 1925, subject to, and in Accordance 
with, the terms of the said contract with the sajid Lincoln 
National Life Insurance Company, and first party hereby 
authorizes and directs said second party to collect the said 
sum of money from the said Company, and hereby directs 
and authorizes the said Company to make such payments to 
second party, and to accept the receipts and acknowledg¬ 
ments of such payments from said second party in acquittal 
of the said Company from any liability on the part of such 
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Company to first party to the extent of such payments, and 
with the same force and effect as though such payments 
were made direct to first party, and receipts were signed 
by him personally therefor, and this agreement, transfer 
and assignment on the part of first party shall remain in 
full force and effect for the said term of two years from 
January 1st, 1924, as against first party, his heirs, execu¬ 
tors, administrators or assigns, and thereafter, all right, 
title and interest of second party in, to, or against the 
said contract with the Lincoln National Life Insur- 
48 ance Company, or the proceeds arising therefrom, 
shall cease and determine. 

On her part, second party, in consideration of the agree¬ 
ment and assignment by first party as above set forth, 
lierebv releases first partv from anv and all liability bv 
reason of the erroneous and wrongful payments of the said 
sums of money set forth in said Schedule A hereto attached. 

Second party further agrees that she will assume and 

pay the balance now due upon the notes and mortgages 

specifically referred to and described in Page 5 of said 

contract of January 2nd, 1921, provided, however, that she 

shall not be called upon or obligated to pay upon such 

indebtedness more than the total sum of Thirtv-four Thou- 

sand, Nine Hundred and Seventy-Eight Dollars and 

Twenty-Seven Cents ($34,978.27), including all interest that 

may accrue thereon, and second party hereby agrees to 

save first partv free and harmless from anv and all claims 

or liability bv reason of such indebtedness to the maximum 
•> • 

amount above stated, and for that purpose, hereby agrees 
to assign to the said creditors to whom said notes and mort¬ 
gages are payable, if they shall so desire, all of her right, 
title and interest acquired in and to the said contract with 
the said Lincoln National Life Insurance Company under 
and by virtue of the terms of this contract, as collateral 
security for the payment of the indebtedness so assumed 
bv her. 

In witness whereof the parties have hereunto set their 
hands in duplicate, the day and year first above written. 

(Sgd.) ARTHUR F. HALL. 

(Sgd.) ANN O'ROURKE HALL.” 
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49 Schedule A. 

December 2S. 1923. 

Miscellaneous A/c for the year 1921. .$3,133.14 , 


1922. 

1923. 


ir> 3 . 04 i 

r»S9.06! 


Auto A/c for the year 1921. 5,040.361 

1922 . 497.701 

1923 . 2.S(X).00! 


Insurance premiums for the year 1921, 

1922, 


Vaeation A/c for the year 1921 


e year 1921. 192.00 

1922. 2.270.92 

1921 . 320.94 j 

1922 . 1.852.20 i 


A. F. Hall—Personal for the year 1921 

A. F. Hall. Jr. for the year 1921. 

1922. 


Win. F. Hall for the year 1921. 

1922. 


Aileen Hall for the year 1921, 

1922. 


522.90 

103.50 

- ! 

747.NO j 
014.00 ! 

-- ! 

531.55 | 
57.09 I 


Household A/c for the year 1921 . 3.SOO.OO ! 

1922. 1,000.00 | 

_ 1 

Income Tax for A. F. Hall—paid in 1921.! 

Notes Receivable from A. F. Hall—1922—Balance of $1,000 ! 

Loan . 

Lincoln Life Stock A/c 1922. I 


$3,875.24 


8,944.00 


2.408.92 


2.179.14 

8.25 


GS0.40 


1.361.S0 


389.24 


4.800.00 

3,245.22 

800.00 

0 . 220.00 


Total . | $34,978.27 

1 

i 

The foregoing agreements are all of the evidence either 
oral or documentary necessary to be considered in con- 
nection with assignments of error (1) and (2) contained in 
the petition for review tiled by the petitioner, the findings 
of fact of the Board being otherwise accepted hs correct, 
being supported bv the evidence. 

JOHN A. SELBY, 
Attorney for Petitioner, 

j 

908 Wilkins Building, Washington, D. C. 

| 

The above statement is approved as correct. 

C. M. CHAREST, 

F., ! 

General Counsel , Bureau of Internal Revenue, 
Attorney for Respondent. 


1 
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50 This statement of the evidence is duly stated, ap¬ 
proved and signed in order to be made of record in 
the above-entitled cause this 13th dav of March. 

(S.) LOGAN MORRIS, 

Member United States Board of Tax Appeals. 

United States Board of Tax Appeals. Filed Mar. 1*2, 1930. 

United States Board of Tax Appeals. 

Docket Nos. 17714 and 21423. 


Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Pradpe. 

To tlie Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days from date 
of tiling of the petition for review in the above-stated cases, 
transmit to the Clerk of the Court of Appeals for the Dis¬ 
trict of Columbia certified copies of the following docu¬ 
ments : 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the above-entitled cases: 

2. Pleadings before the Board. 

3. Findings of fact, opinion, and decisions of the Board. 

4. Final orders of redetermination entered bv the Board. 

5. Petition for review. 

6. Statement of evidence. 

7. Agreement for review by Court of Appeals for the 

District of Columbia. 

51 The foregoing to be prepared, certified, and trans¬ 

mitted as required by law and the rules of the Court 
of Appeals for the District of Columbia. 

JOHN A. SELBY, 

HENRY RAVENEL, 

Attorneys for Petitioner. 


David burnet, commr. of int. revenue. 
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52 (1970.) | 

In the Court of Appeals of the District of bolumbia. 

No. 5173. 

Arthur F. Hall, Appellant, | 

v. 

David Burnet, Commissioner of Internal Revenue, 

Appellee. 

and No. 5174. ! 

Arthur F. Hall, Appellant, 

i 

v. ! 

David Burnet, Commissioner of Internal Revenue, 

Appellee. 

| 

Opinion. 

November 16, 1931. | 

i 

(Before Martin, Chief Justice, and Robb, Van (j)rsdel, Hitz, 
and Groner, Associate Justices.) 

i 

Hitz, Associate Justice: 

i 

I 

The appeals in these cases are from final orders of the 
Board of Tax Appeals entered September 30, ^929, finding 
deficiencies in income taxes for the years 192lj to 1924 in- 
elusive. 

They come to this court by petition for review, filed Jan¬ 
uary 22, 1930, under the revenue act of 1920,;chapter 27, 
sections 1001, 1002 and 1003. I 

The sole question involved is the taxability ajs income to 
an insurance agent of payments made to his wife by his 
company pursuant to an assignment to her of an interest in 
his contract for commissions on renewals. 

By contract executed September 23, 1905, appellant, then 
and now a resident of Fort Wayne, Indiana, bntered the 
employ of the Lincoln National Life Insurant^ Company 
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on the basis of an annual salary of $2,600 with commissions 
on all renewal premiums paid the company from year to 
year on life insurance written and issued by the company 
during the continuance of the contract. 

On January 2, 1921, he and his second wife made a con¬ 
tract defining her rights in his property for the protection 
of his children by an earlier marriage in consideration of 
which she renounced her dower. 

Among otheri provisions thereof he sold, assigned, and 
transferred to her an undivided interest in the contract 
with his company, to the extent of $33,333.33 per annum, 
to be paid her for the three years 1921, 1922 and 1923. 

By Supplemental agreement of December 28, 1923, he 
similarly assigned $42,178.27 to be paid her during the 
vears 1924 and 1925. 

The company accepted the assignments, made the pay¬ 
ments as provided, which Mrs. Hall retained and made re¬ 
turn thereof as part of her income, while appellant made no 
return of such monies. 

53 The commissioner and the Board of Tax Appeals 
held that he should have made such return, the board 
saying in its opinion: 

“We believe the agreement of the petitioner with his wife 
and the assignments made pursuant thereto merely consti¬ 
tuted the assignment of the petitioner’s future income and 
that the amounts received by Mrs. Hall were income to the 
petitioner. This conclusion is based primarily upon JFooc/s* 
v. Lewellyn, 252 Fed. 106.” 

But a reading of Woods v. Lewellyn does not impress us 
with its applicability. 

There, as here, the tax sought to be imposed was on com¬ 
missions on renewal insurance received under an insurance 
agent’s contract, but the question for decision in that case, 
in marked contrast with the question for decision here, was 
not by whom payable but whether, under the act of 1913, 
agent’s commissions previously earned though received in 
that year were income for taxing purposes for the year in 
which received. 

In this case there is no contention that the monies re¬ 
ceived from the insurance company, under circumstances 
somewhat similar to those in the Woods case , are not tax- 
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able income, but the question is whether they are taxable to 
the agent to whom they were originally due under the terms 
of his contract, or to another to whom he had, prior to their 
receipt, assigned the contract out of which tjiey accrued. 
That question we do not regard as concluded, by anything 

said by the Circuit Court of Appeals in the Tljow/s case. 

Nor do we agree with the suggestion in tlie appellee’s 
brief that Lucas v. Early 281 U. S. Ill, is controlling here. 

In that case a man and his wife had agreed generally that 

all property they then had or might in the 'future have 

should be joint property, and the Supreme Court held that 

a salary and attorney’s fees earned by the husband were 
* * * 

taxable to him. The court saving: 

“There is no doubt that the statute could tax salaries to 
those who earn them and provide that the tax could not be 
escaped by anticipatory arrangements and contracts how¬ 
ever skillfully divised to prevent the salary when paid from 
vesting even for a second in the man who earnied it.’’ 


From this it is obvious that if what was here 'sought to be 
conveyed from the husband to the wife was salary, or per¬ 
sonal earnings, the same would still be taxable to him though 
he never actually received it, but in the view we! take of this 
case, what was assigned was neither income nbr earnings, 
but property. It was not an assignment of future earnings 
but the transfer of a property right, and though this prop¬ 
erty right gave rise to future income, uncertain and con¬ 
tingent though it might be as to amount, that fact does not 

destroy the distinction. In this case the contract between 
* 

appellant and the insurance company gave him! a property 
right in all renewal premiums on all business j written for 
the company by him or by others during the period of the 
contract. Undoubtedly, his right to these commissions would 
survive his death and would pass to his estate to the same 
extent and in the same way as other property w^iich he then 
possessed. In these circumstances, it is obviqus that the 
right was fixed and certain, and was independent of any 
future service to be rendered bv him. Anv uncertainty in 

* • i • 

the situation concerned only the amount, but It he agent’s 
rights as against the insurance company were (established. 
Then, therefore, the contract was assigned to his wife, a 


i 
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property right passed to her, as capable of assign- 
54 meat as any other sort of property—for instance, as 
rents to accrue from a lease for a term of years, or 
royalties from a patent. 

The decision of the Board of Tax Appeals in each case is 
reversed, and each case is remanded for further proceed¬ 
ings not inconsistent with this opinion. 

Reversed. 

A true copy. Test: 


Clerk Court of Appeals , I). C. 


DO 


U. S. Board of Tax Appeals. 
Filed December 5, 1931. 


United States ok America, ss: 

[seal] 

The President of the United States of America to the Honor¬ 
able the Members of the United States Board of Tax 
Appeals, Greeting: 

Whereas lately, in the United States Board of Tax Ap¬ 
peals, before you, or some of you, in a cause between Arthur 
F. Hall, petitioner, and Kobert II. Lucas, Commissioner of 
Internal Revenue, respondent, Docket Xo. 17714, wherein 
the decision of the said Board of Tax Appeals entered in 
said cause on the 30th day of September, A. D. 1929, is in the 
following words, viz: 

Pursuant to the Board’s findings of fact and opinion, pro¬ 
mulgated September 30,1929, it is ordered and decided that 
there is a deficiency of $7,921,79 for the year 1921. 

Enter. 

(Signed) BENJAMIN H. LITTLETON, 
Member United States Board of Tax Appeals. 

as by the inspection of the transcript of the record of the 
said Board of Tax Appeals, which was brought into the 
Court of Appeals of the District of Columbia by virtue of an 
appeal, agreeably to the act of Congress in such ease made 
and provided, fully and at large appears. 

And Whereas, at the Term of October, A. D. 1930, of the 
said Court of Appeals, the retirement of Robert H. Lucas 
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and the appointment of David Burnet as hisj successor as 
Commissioner of Internal Revenue having begn suggested, 
It was ordered that David Burnet as Commissioner of In¬ 
ternal Revenue be made the party appellee inithis cause in 
the place and stead of Robert H. Lucajs, retired. 

56 And whereas, in the present term of October, in the 
year of our Lord one thousand nine hundred and 

thirty-one, the said cause came on to be heaijd before the 
said Court of Appeals on the said transcript of record, and 
was argued bv counsel. ! 

On consideration whereof, it is now here .ordered, ad¬ 
judged, and decreed by this Court that the decision of the 
said Board of Tax Appeals in this cause be, and the same is 
hereby, reversed, and that this cause be andj the same is 
hereby remanded to the said Board of Tax Appeals for fur¬ 
ther proceedings not inconsistent with the opinion of this 
Court. i 

November 16, 1931. 

57 You, therefore, are hereby commanded that such 
execution and further proceedings be had in said 

cause in conformity with the opinion and decree of this 
Court as according to right and justice and tlid laws of the 
United States ought to be had, the said appeal notwith¬ 
standing. 

Witness the Honorable George E. Martin, Cjhief Justice 
of said Court of Appeals, the 5th day of December, in the 
year of our Lord one thousand nine hundred and thirty-one. 
(Signed) HENRY W. IIODGE^, 

Clerk of the Court of Appeals , 

of the District of Columbia. 

\ 

i 

[Endorsed:] Court of Appeals of the District of Colum¬ 
bia, October Term, 1931. No. 5173. Arthur If. Hall, Ap¬ 
pellant, vs. David Burnet, Commissioner of Infernal Reve¬ 
nue. Mandate. 
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58 U. S. Board of Tax Appeals. 

Filed December 5, 1931. 

United States of America, ss: 

» 

[seal.] 

The President of the United States of America to the Honor¬ 
able the Members of the United States Board of Tax 
Appeals, Greeting: 

Whereas lately, in the United States Board of Tax Ap¬ 
peals, before you, or some of you, in a cause between Arthur 
F. Hall, petitioner, and Robert H. Lucas, Commissioner of 
Internal Revenule, defendant, Docket Xo. 21423, wherein 
the decision of the said Board of Tax Appeals entered in 
said cause on the 30th day of September, A. D. 1929, is in 
the following words, viz: 

Pursuant to the Board's findings of fact and opinion, pro¬ 
mulgated September 30, 1929, it is 

Ordered and decided that there are deficiencies as fol¬ 
lows : 

Year Deficiency 

1922 . $10,634.90 

1923 . 8,152.31 

1924 . 5,251.77 

Enter. 

(Signed) BENJAMIN H. LITTLETON, 
Member United States Board of Tax Appeals. 

as by the inspection of the transcript of the record of the 
said Board of Tax Appeals, which was brought into the 
Court of Appeals of the District of Columbia by virtue of 
an appeal, agreeably to the act of Congress in such cases 
made and provided, fully and at large appears. 

And Whereas, at the Term of October, A. D. 1930, of the 
said Court of Appeals, the retirement of Robert H. Lucas 
and the appointment of David Burnet as his successor as 
Commissioner of Internal Revenue having been sug- 

59 gested, It was ordered that David Burnet as Com¬ 
missioner of Internal Revenue be made the party 
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appellee in this cause in the place and stead bf Robert H. 
Lucas, retired. 

And whereas, in the present term of Octobejr, in the year 

of our Lord one thousand nine hundred and thirty-one, the 

said cause came on to be heard before the said Court of 

Appeals on the said transcript of record, and was argued 

bv counsel. 

% 

On consideration whereof, It is now here j ordered, ad¬ 
judged, and decreed by this Court that the decision of the 
said Board of Tax Appeals in this cause be, and the same is 
hereby, reversed, and that this cause be andj the same is 
hereby remanded to the said Board of Tax Appeals for fur¬ 
ther proceedings not inconsistent with the opinion of this 
Court. | 

November lb, 1931. 


You, therefore, are hereby commanded that! such execu¬ 
tion and further proceedings be had in said cause in con¬ 
formity with the opinion and decree of this Court as ac¬ 
cording to right and justice and the laws of| the United 
States ought to be had, the said appeal notwithstanding. 

Witness the Honorable George E. Martin, (jjhief Justice 
of said Court of Appeals, the 5th day of December, in the 

year of our Lord one thousand nine hundred and thirty- 
* * 

one. i 

(Signed) HENRY W. IIODGE$, 

Clerk of the Court of Appeals 

of the District of Columbia. 

i 

60 [Endorsed:] Court of Appeals of thb District of 
Columbia, October Term, 1931. No. 5174. Arthur 
F. Hall, Appellant, vs. David Burnet, Commissioner of 
Internal Revenue. Mandate. 


61 United States Board of Tax Appeals. 

Docket Nos. 17714-21423. j 

■ 

Arthur F. Hall, Petitioner, 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

The Board promulgated its opinion in the above entitled 
proceedings and entered its decisions therein on Septem- 
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ber 30, 1929 setting forth deficiencies of $7,921.79, $10,- 
634.90. $8,152.31, and $5,251.77 for the taxable years 1921 
to 1924, inclusive. The petitioner having prosecuted a 
petition for review to the Court of Appeals of the District 
of Columbia and said court having handed down its man¬ 
dates of December 5, 1931 reversing the said decisions of 
the Board and remanding the cause for further proceed¬ 
ings in accordance with its opinion, it is 

Ordered that the proceedings be restored to the day cal¬ 
endar of December 30, 1931, on or before which date the 
parties shall submit recomputations of the deficiencies in 
accordance with the opinion and mandates of the court. 

(Signed) LOG AX MORRIS, [seal.] 

Member. 

Dated Washington, D. C., December 11, 1931. 

62 United States Board of Tax Appeals, Washington. 

Docket Xo. 17714. Docket Xo. 21423. 

Arthur F. IIall, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order of Continuance. 

These proceedings having been called from the Day Cal¬ 
endar of March 16, 1932, for hearing on settlement pur¬ 
suant to mandate, and counsel for the respondent having 
requested a continuance, it hereby is 

Ordered that these proceedings be and hereby are 
stricken from the Day Calendar of March 16, 1932 and 
continued to the Day Calendar of June 1, 1932, for hearing- 
on settlement pursuant to mandate. 

(Signed) H. F. SEA WELL, 

Member. 

Dated Mar. 16, 1932. 

3- 

A true copy. Teste: 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals . 
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63 U. S. Board of Tax Appeals. Filed | at Hearing 

June 1, 1932. 

United States Board of Tax Appeals. 

I 

Docket Nos. 17714, 21423. j 

I 

i 

Arthur F. Hall, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Objections of Petitioner to Settlement Under Rule 50 

Proposed by Respondent. 

Comes now the above-named petitioner, by jiis attorney 
of record, and filed these his objections to tljie notice of 
settlement filed by the respondent: 

First. The deficiencies claimed by the respondent for the 

vears 1921 and 1923 are based on a contention! neither de- 
* 

cided by nor presented to the Court of Appeals of the 
District of Columbia, and even if justifiable by any plead¬ 
ing before the Board the issue involved must! be deemed 
to have been waived by the respondent by vijrtue of the 
course of his proceedings in the Court of Appeals. 

Second. The respondent claims for the years 1921 and 
1923 deficiencies in excess of those shown by |he original 
deficiency letters, although no claim for an increased de¬ 
ficiency was asserted before the Board prior t!o or at the 
hearing of these proceedings or before the Court of Ap¬ 
peals. 

64 Third. If there is any basis in the pleading or the 
facts proven for the Board to find a deficiency for 
the vear 1921 in excess of that shown bv thp deficiencv 
letter, then the Statute of Limitations for assessment of 
such increased deficiency expired prior to the| mailing of 
the deficiencv notice for the vear 1921. 

Fourth. The deficiencies claimed by the respondent for 
the vears 1921 and 1923 are not in accord either with the 
findings of fact and opinion rendered by this Board or with 
the opinion and mandate of the Court of Appeals of the 
District of Columbia. 
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Fifth. The deficiencies claimed by the respondent for 
the years 1921 and 1923 are not in accord with any fact 
proven in these proceedings nor the pleadings of either 
party. 

65 In conclusion, we respectfully submit that to 

carry out the opinion and mandate of the Court of 
Appeals this Board must enter final orders of redeter¬ 
mination as follows: 


1921. 


Tax assessed . 

Tax paid . 

Correct tax liabilitv . 

%> 

Overpayment . 

Unpaid assessment to be abated 

1922. 


Tax assessed . 

Tax paid. 

Correct tax liabilitv 
Deficiencv . 


$11,460.50 

3,538.71 

3,516.45 

22.26 

7,921.79 


3,661.49 

3.661.49 

3.662.50 
1.01 


1923. 


Tax assessed . 

Tax credited . 

Tax paid . 

Correct tax liability 
Xo deficiencv 


Tax assessed . 

Tax paid . 

Correct tax liability 

Deficiencv . 

•> 


4,679.32 

$1,127.45 

3,551.87 4,669.32 

. 3,551.88 


1924. 

. 4,129.79 

. 4,129.79 

. 4,205.40 

. 75.61 

JOHN A. SELBY, 

HENRY RAVEXEL, 
Attorneys for Petitioner. 


HR:C. 
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66 United States Board of Tax Appeals. 

Docket No-. 17714, 21423. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

I 

Henry Ravenel, Esq., for the petitioner. 

Prew Savoy, Esq., for the respondent. 

i 

Memo rand u m Opinion. 

\ 

Trammell: Pursuant to the Board’s findings of fact and 
opinion promulgated herein on September 3|0, 1929 (17 
B. T. A. 752), decisions redetermining the deficiencies for 
the taxable vears in accordance therewith wejre dulv on- 
tered on the same date. Said decisions having been ap¬ 
pealed to the Court of Appeals of the District of Columbia, 
said court on November 16, 1931 reversed the dame and bv 
mandates dated December 5, 1931, remanded saill cases, and 
each of them, to the Board for further proceedings not in¬ 
consistent with its opinion. On June 1, 1932 aj hearing on 
settlement pursuant to the mandates of said court was duly 
had, the respondent theretofore having filed proposed re- 
computations of tax liability for the taxable ycajrs involved. 
At said hearing the petitioner conceded the correctness of 
the deficiencies so computed for the years 192[2 and 1924, 
but objected to the respondent’s proposed reconjputation of 
deficiencies for the vears 1921 and 1923. 

The petitioner objects to the deficiencies so recomputed 
by the respondent for the years 1921 and 1923 substantially 
on the ground, first, that said deficiencies are ibased on a 
contention neither presented to nor decided by tjie Court of 
Appeals, and that even if raised by any pleading be- 

67 fore the Board, the issue must be deeiped to have 
been waived by the respondent on appeal] 

The issue raised by the pleadings and presented at the 
original hearing of these proceedings before the! Board was 
whether certain commissions on renewals payable to the pe¬ 
titioner during the taxable years 1921 to 1924, inclusive, 
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under his contract with tho insurance company, but which 
were in fact paid to the petitioner's wife as the assignee of 


an undivided interest in said contract, were taxable to tlie 
petitioner. At said original hearing before the Board, the 
respondent amended his answer to raise the alternative is¬ 
sue, that in the event it should be held that the commissions 
paid to the wife by the insurance company did not consti¬ 
tute income to the petitioner, then the amount of the debts 
or obligations of the petitioner paid by his wife constituted 
income to him. Petitioner's counsel made no objection to 
the respondent's amendment, later stating his interpreta¬ 
tion of the amended answer as follows: 


The respondent this morning has amended his answer by 
raising, as 1 see it, an entirelv new issue. In other words, 
lie takes the position that there was income to Hall to the 
extent that Mrs. Hall paid some of his debts. 


The Court oft Appeals, in its opinion, hereinabove re¬ 
ferred to, stated: 

The sole question involved is the taxability as income to 
an insurance agent of payments made to his wife by his 
company pursuant to an assignment to her of an interest in 
his contract for commissions on renewals. 


Thus, it is clear that the respondent's alternative issue 
was not directly presented to nor specifically decided by the 
Court and the court having held, on the onlv issue before 
it, that the commissions in question did not constitute in¬ 
come to the petitioner, and having remanded the cases to 
the Board for further proceedings not inconsistent with its 
opinion, the petitioner contends that we may not con- 
68 sider and decide the said alternative issue raised bv 


the respondent. 

We held in our original opinion that the assignment of 
commissions payable to the petitioner under his contract 
with the insurance company constituted a.s assignment of 
future income, which was taxable to him in the years in 
which the payments were made . . . Having reached that 
conclusion, it became unnecessary for us to decide at that 
time the alternative issue raised by the respondent, and it 
is obvious that our decision afforded no ground on which 
the respondent could base an assignment or error on ap- 


61 


DAVID BURNET, COM MR. OF INT. REVENUE. 

j 

peal. We had committed no error of which respondent was 
in position to complain. In fact, the alternat|ive issue did 
not become pertinent until the rendition by jtlie Court of 
Appeals of the decision that the commissions in question 
did not constitute income to this petitioner. Itjmust follow, 
therefore, that here for the first time the respondent may 
properly press for a decision of his said alternative issue. 
The petitioner’s contention on this point cab not be sus¬ 
tained. j 

The petitioner’s second objection is the “The respondent 
claims for the years 1921 and 1923 deficiencies! in excess of 
those shown by the original deficiency letters,;although no 
claim for an increased deficiency was asserted before the 
Board prior to or at the hearing of these proceedings or 
before the Court of Appeals.” j 

Section 274 (e) of the Revenue Act of 1926 provides that 
“The Board shall have jurisdiction to redetermine the cor¬ 
rect amount of the deficiency, even if the amojunt so rede¬ 
termined is greater than the amount of the defidiencv, notice 
of which has been mailed to the taxpayer, * * * if claim 
therefor is asserted by the Commissioner at or before the 
hearing or a rehearing.” j 

The Board having originally held that said commissions 
constituted income taxable to the petitioner, no in- 
69 creased deficiencies resulted from our decision, nor 
did any increased deficiencies arise priori, to the deci¬ 
sion of the Court of Appeals. When the “further proceed¬ 
ings” directed by the mandates of the Court |of Appeals 
were had, the respondent then and there specifically claimed 
the increased deficiencies, which he contends ndturally flow 
from the court’s decision. We are of the opinion, and so 
hold, that the “further proceedings” directed by the Court 
of Appeals constituted a rehearing within the jmeaning of 
Section 274 (e) of the statute above quoted, ajnd that the 
claim of the respondent made thereat for increased deficien¬ 
cies was timely made. j 

In the third place, the petitioner urges that if (here is any 
basis for the redetermination of a deficiencv for the vear 
1921 in excess of that shown bv the deficiencv letter, then 
the period provided in the statute of limitations! for assess¬ 
ment of such increased deficiency expired prior jto the mail¬ 
ing of the deficiency notice for said year. ! 
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Section 277 (a) (2) of the Revenue Act of 1926 provides 
that tlie amount: of income and profits taxes imposed by the 
Revenue Act of 1921 for the year 1921 shall be assessed 
within four years after the return was filed. 

Section 279 of the same Act provides (a) that if the Coni' 
niissioner believes that the assessment or collection of the 
deficiency will be jeopardized by delay, he shall immediately 
assess such deficiency, and notice and demand shall be made 
by the collector for the payment thereof; (b) that if the 
jeopardy assessment is made before any notice in respect 
of the tax to which the jeopardy assessment relates has. 
been mailed under subdivision (a) of section 274, then the 
Commissioner shall mail a notice under such subdivision 
within 60 days after the making of the assessment; and (c) 
that the jeopardy assessment may be made in respect of a 
deficienev greater or less than that notice of which 
70 has been mailed to the taxpayer and whether or not 
the taxpayer has theretofore filed a petition with the 
Board. The Commissioner shall not ifv the Board of the 
amount of such assessment, if the petition is filed with the 
Board before the making of the assessment or is subse¬ 
quently filed, and the Board shall have the jurisdiction to 
redetermine the entire amount of the deficienev and of all 
amounts assessed at the same time in connection therewith. 
And in subdivision (i) it is provided that when the petition 
has been filed with the Board and when the amount which 
should have been assessed has been determined by a deci¬ 
sion of the Board which has become final, if the amount de¬ 
termined as the amount which should have been assessed is 
greater than the amount actually assessed, then the differ¬ 
ence shall Ik* assessed and shall be collected as part of the 
tax upon notice and demand from the collector. 

The deficienev notice for the vear 1921 was mailed on 

» • 

April 21, 1926, in accordance with the provisions of section 
279 (a) supra. The petitioner does not assert that the jeop- 
ardv assessment referred to in said letter, which consti- 
tutes the original deficiency herein, was not made within 
four years after the return for 1921 was filed, as provided 
in section 277 (a) (2) supra , nor does the petitioner assert 
that the said deficienev notice was not mailed within 60 
days after the making of the jeopardy assessment, as pro¬ 
vided in section 279 (b) supra. 
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If the jeopardy assessment was made within the statutory 
period, and thereafter the deficiency notice was mailed 
within 60 days, it seems clear that we have jurisdiction of 
the petitioner’s appeal under the express provisions of sec¬ 
tion 279 (a) supra, which provides that in such case “the 
Board shall have jurisdiction to redeterinimf the entire 
amount of the deficiency and of all amounts assessed 
71 at the same time in connection therewithj” And sub¬ 
division (i) of section 279 provides that when the 
amount which should have been assessed has j been deter¬ 
mined by a decision of the Board which has become final, 
if such amount so determined is greater than|the amount 
actually assessed, then the difference shall be Assessed and 
collected as part of the tax. 

The original assessment having been timelv made and the 
deficiency notice timely mailed, we are of the Opinion that 
under the provisions of the cited statute we lujve jurisdic¬ 
tion to redetermine the entire amount of the deficiency, and 
if the amount so redetermined is in excess of jthe original 
assessment the increased deficiencv is not barfed bv limi- 
tation. 

The petitioner states his fourth and last objection to the 
recomputations of the respondent as follows: 

I 

The deficiencies claimed by the respondent fbr the years 
1921 and 1923 are not in accord either with the findings of 
fact and opinion rendered by this Board or with!the opinion 
and mandate of the Court of Appeals of the I District of 
Columbia. 

In recomputing the deficiencies the respondent included 
in the petitioner’s gross income for 1921 “Debts paid by 
wife $57,000,” and in the gross income for 1923 “Debts 
paid by wife $34,978.27.” This action of the Respondent, 
we think, is correct, with the exception of a slight correction 
to be made in the amount of the debts paid by jthe wife in 
1921, to which further reference will be made. | 

The Court of Appeals in its opinion held thijit what the 
petitioner assigned to his wife was neither income nor earn¬ 
ings, but property; that the assignment by the petitioner to 
his wife of an interest in his contract with thb insurance 
company “was not an assignment of future eirnings but 
the transfer of a property right.” 
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It necessarily follows from the decision of the court 
that the petitioner is taxable upon the profit realized 
from the transfer to his wife of his property right in the 
insurance company contract. The only question then for 
determination is the amount of such profit. The determina¬ 
tion of that question is not inconsistent with the decision of 
the Court of Appeals that the commissions paid by the in¬ 
surance company to the petitioner’s wife did not constitute 
income taxable to him. The petitioner, as we understand 
his argument, does not take a contrary position, but rests 
his objection upon the ground that the burden is upon the 
respondent to prove all facts necessary to support the af¬ 
firmative allegations of his alternative issue, that is, to 
prove the amount of the debts paid by the petitioner’s wife 
as consideration for the assignment to her of an interest in 
the contract, and the cost basis of the contract, which burden 
of proof the petitioner contends respondent has not met. 

This contention of the petitioner that the burden of proof 
is upon the respondent, we think, is correct, unless the neces¬ 
sary facts are otherwise shown bv the record. Before the 
increased deficiency claimed by the respondent can be al¬ 
lowed, the record must establish (1) the amount of the 
debts paid by the wife, which constituted the consideration 
received by the petitioner for the assignment to her of his 
property right in the contract, and (2) the basis for deter¬ 
mining the gain or loss from the disposition of such prop- 
ertv right. 

Tin* basis for determining the gain or loss from the sale 
or other disposition of property acquired before March 1, 
1912, is (a) the cost of the property, or (b) the fair market 
value of such property as of March 1, 1913, whichever is 
greater. Section 204 (b), Revenue Act of 1926. 

73 The'said contract was acquired by the petitioner in 
1905, and he argues on brief that the respondent has 
not proved the March 1,1913 value thereof, if any. The con¬ 
tract was introduced in evidence by the petitioner, and it 
is provided in paragraph Seventh that if the petitioner 
voluntarily severed his connection with the insurance com- 
pany at any time, he should thereby forfeit all right, title 
and interest in and to the commissions on renewal pre¬ 
miums after seven years from such time. From this fact, 
it is apparent that on March 1, 1913 it could not have been 
known whether the petitioner would be entitled to received 
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any commissions whatever under the contract during the 
years 1921 to 1924, inclusive, and the contract would not 
therefore have had any fair market value on said date. Its 
value on that date, if any, must have been purely specula¬ 
tive. It is also apparent, and admitted by the petitioner, 
that a large part, if not all, of the insurance! upon which 
premiums were paid in the taxable years, wps written in 
the years subsequent to 1913, and hence that portion of the 
contract which the petitioner later assigned!to his wife, 
could not for that reason have had a fair market value on 
March 1, 1913. ! 

This leaves only the question of whether t lid petitioner’s 
said property right has any cost basis for thp purpose of 
computing gain or loss under the statute, Hejre again the 
petitioner does not assert the affirmative, buj rests upon 
the alleged failure of the respondent to adduce! proof. The 
contract, we think, is sufficiently clear on tliisj point. The 
commissions agreed to be paid to the petitioner were for 
personal services; the contract cost him nothing, and he 
has no cost basis. Whatever he received as consideration 
for the assignment and transfer to his wife of An undivided 
interest in the contract is, therefore, taxable! gain. The 
petitioner argues that the respondent has not proved 
74 the amount of such consideration, that isj the amount 
of the debts which were paid by the wife}. We think 
it was unnecessary for the respondent to offer proof on 
this point in view of the evidence adduced by thp petitioner. 

In the contract of January 2, 1921, between tlje petitioner 
and his wife, the latter agreed to assume and pay all of 
the indebtedness and obligations of the petitioner upon cer¬ 
tain notes and mortgages specifically described,| in amounts 
aggregating $56,925; and in the supplementary agreement 
of December 28,1923, between the same parties, jalso offered 
in evidence by the petitioner, it was recited; 

Whereas under the terms of such contract (j contract of 
January 2, 1921) second party (the wife) was to receive 
from the Lincoln National Life Insurance Company certain 
sums of money * * * for her own use and benefit, except 
to the extent that she was required, under the terms of the 
said contract, to pay certain indebtedness of the first party 
(petitioner), * * * and such provisions of stpd contract 

5—5835a 
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have been carried out to the extent that second party 

hereto has received the sums of monev from the said 

%/ 

Lincoln National! Life Insurance Company, and lias paid all 
of the obligations mentioned in said contract which she has 
been called upon to pay, but an examination of the books 
and accounts of first and second parties now discloses that 
during said three-year period, there has, thru over¬ 
sight and error on the part of the parties hereto, and of 
the persons keeping the individual bank accounts and books 
of account of the parties hereto, been drawn from the 
second party’s account large sums of money which she was 
not obligated to pay under the terms of said contract, and 
which it was not the intention of the parties hereto that 
she should pay, an itemized statement of such payments 
is attached hereto, and marked Schedule A. 


The amounts, of the erroneous payments, set out in 
Schedule A referred to, totaled $34,978.27. Those amounts 
were erroneously paid by the petitioner’s wife during the 
vears 1921 to 1923, but it was not until December 28, 1923 
that the wife agreed, in consideration of the assignment 
to her of an additional undivided interest in the petitioner's 
contract with the insurance company, to release* him from 
liabilitv on account of such erroneous pavments in 
75 the aggregate amount of $34,978.27. Said amount, 
therefore, constituted gross income to the petitioner 
for the year 1923, and the amount of $56,925 paid by the 
wife on the petitioner’s indebtedness in 1921 constituted 
gross income to him in that vear. 

The respondent erroneously computed the deficiency for 
1921 by including in the petitioner's gross income the 
amount of $57,000 instead of $56,925 on account of the debts 
of the petitioner paid by his wife. The deficiency for 1921 
will be corrected accordingly. 

Judgment will be entered in accordance with the fore¬ 
going opinion . 

Enter. 


Entered Jul. 20, 1932. 
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76 United States Board of Tax Appeals, j Washington. 

Docket No. 17714. j 

Arthur F. Hall, Petitioner, j 

j 

v. I 

Commissioner of Internal Revenue, Respondent. 

Decision. 

i 

Pursuant to a mandate from the Court of Appeals of the 
District of Columbia, dated December 5, 19311, a further 
proceeding not inconsistent with the opinion of said court 
rendered November 16, 1931, was had herein! on June 1, 
1932; and having heard the argument of counsel thereon 
and being fully informed in the premises, it is| 

Ordered and decided: That, in accordance with the 
opinion and mandate of said court, there is a deficiency of 
$12,253.63 for the year 1921. j 

Enter. ! 

i 

[Seal U. S. Board of Tax Appeals.] 

(Signed) CHARLES M. TRAMMELL, 
b. | Member. 

Entered Jul. 21, 1932. j 

77 United States Board of Tax Appeals, Washington. 

Docket No. 21423. 

Arthur F. Hall, Petitioner, 

I 

v * j 

Commissioner of Internal Revenue, Respondent. 

i 

i 

Decision. 

i 

i 

Pursuant to a mandate from the Court of Appeals of the 
District of Columbia, dated December 5, 1931, fjurther pro¬ 
ceedings, not inconsistent with the opinion of j said court 
rendered November 16, 1931 were had herein on June 1, 
1932, at which time the respondent presented a jrecomputa- 
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tion of the petitioner’s tax liability for the years involved; 
and it appearing that the reeomputation so presented is in 
accordance with the opinion and mandate of said court, it 
is, therefore, 

Ordered and decided: That for the voar 1922 there is a 
deficiency of $1.01, that for the year 102*5 there is a defi¬ 
ciency of $8,662.09, and that for the year 1924 there is a 
deficiency of $75.61. 

Enter. 

| Seal U. S. Board of Tax Appeals.] 

(Signed) CHARLES M. TRAMMELL, 

1 ). Member. 

Entered dul. 21, 1932. 

78 [Stamp:] United States Board of Tax Appeals. 

Filed Jul. 22, 1932. 

United States Board of Tax Appeals. 

Docket Xos. 17714, 21423. 

Arthur F. Hall, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Motion for Review of Decision In/ Hoard. 

Comes now the above-named petitioner and moves that 
the Chairman of this Board direct review by this Board of 
the Memorandum Opinion dated duly 20, 1932 and the deci¬ 
sions rendered thereunder. 

As grounds for this motion petitioner stales as follows: 

1. The cases are now before the Board for determination 
of the deficiencies pursuant to mandates from the Court of 
Appeals of the District of Columbia, said Court of Appeals 
having reversed the prior order of the Board. 

2. The Memorandum Opinion and decisions decide issues 
neither presented to nor decided by the Court of Appeals, 
although the facts on which the opinion and decisions are 

based were before the Court of Appeals and as a 
79 part of the record in that Court. 

3. The memorandum and decisions result in in- 
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creased deficiencies for 1921 and 1923 as to which the peti¬ 
tioner has been given no opportunity to present proof. 

4. The Memorandum Opinion and decisions! are directly 
contrary to the facts proven before the Board! 

5. ITidue hardship will result to petitioner by reason of 
the necessity to prosecute a further appeal to jthe Court of 
Appeals, and in the opinion of counsel, sujcli hardship 
should not be imposed unless the Memorandum Opinion 
and decisions represent at least the majority opinion of the 
entire Board. 

HENRY RAVENEL, j 
Attorney for Petitioner, 

American Security Building, 

W ashing ton, I). C. 

Dated July 22, 1932. j 

80 United States Board of Tax Appeals, Washington. 

Docket Nos. 17714 and 21423. ! 


Arthur F. Hall, Petitioner, 


Commissioner of Internal Revenue, Respondent. 


Order. 

I 

On July 22, 1932 the petitioner filed a motion requesting 
that the Chairman direct review bv the Board of the memo- 
randum opinion entered July 20, 1932 and the decision 
thereunder, entered July 21, 1932, in the above-entitled pro¬ 
ceeding. Consideration having been given to paid motion 
and the grounds in support thereof, it is 

Ordered that said motion be and the same is hereby 
denied. 

(Signed) LOGAN MORRIS, 

Chairman. 


[Seal U. S. Board of Tax Appeals.] 
Dated Washington, D. C., July 26, 1932. 
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81 [Stamp:] United States Board of Tax Appeals. 

Filed July 27, 1932. 

United States Board of Tax Appeals. 

Docket No. 17714. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Motion. 

Comes now the above-named petitioner by his attorney 
of record and moves that the decision entered herein under 
date of July 21, 1932 finding a deficiency to be due for the 
year 1921 in the sum of $12,253.63 be vacated and held for 
naught for the following reasons: 

(1) The decision is not in accordance with and is wholly 
contrary to the opinion of the Court of Appeals of the Dis¬ 
trict of Columbia rendered November 16, 1931 and the 
mandate of said court to this Board dated December 5, 
1931. 

(2) The decision has the effect of finding a deficiency 
against this petitioner in excess of the amount asserted by 
the deficiency letter giving rise to the original appeal to 
this Board although no claim for an increased deficiency 
was asserted by the respondent at or before the hearing 

or a rehearing as contemplated by section 274(e) of 

82 the Revenue Act of 1926. 

(3) The decision finds an increased deficiency to 
be due from the petitioner over the amount claimed by the 
respondent in the deficiency letter giving rise to the appeal 
before the Board although the petitioner has been given no 
opportunity to present any testimony in opposition to the 
correctness of said increased deficiency. 

(4) The decision finds an increased deficiency to be due 
from the petitioner over the amount set forth in tlie defi¬ 
ciency letter giving rise to the original appeal although the 
right of the respondent to assess or collect such increased 
deficiencv has been barred bv the Statute of Limitations. 

(5) The decision is based on the determination of an 
issue presented to the Board of Tax Appeals at the original 
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hearing of this cause but waived in the Courf of Appeals 
of the District of Columbia by the failure of th|e respondent 
to assert such issue in that court. 

(6) The decision is based on facts assumed but neither 
proven nor found by the Board. 

(7) The decision is wholly contrary to the Evidence sub¬ 
mitted to the Board. 

The petitioner further moves that pursuant! to the opin¬ 
ion of the Court of Appeals of the District of Colum- 
83 bia dated November 16, 1931 and the mandate of that 
court dated December 5, 1931 that this!Board enter 

7 i 

a final order and decision in this cause finding petitioner to 
be entitled to an over-payment for the year 1921 in the sum 
of $22.26 and to have an unpaid assessment to be abated 
for that vear in the sum of $7,921.79. 

HENRY RAVENEL, I 
Attorney for Petitioner, 

American Security Building, 

Washington, I). C. 


Denied Julv 28, 1932. 

(Signed) CHARLES M. TRAMMELL, 

Member U. S. Board of Ta% Appeals. 


84 [Stamp:] United States Board of Tax Appeals. 

Filed July 27, 1932. 

United States Board of Tax Appcaljs. 

Docket No. 21423. 

Arthur F. Hall, Petitioner, 

v. 

! 

Commissioner of Internal Revenue, Respondent. 

Motion. | 

Conies now the above-named petitioner by Ijiis attorney 
of record and moves that the decision entered herein under 
date of July 21, 1932 finding a deficiency to be due for the 
year 1923 in the sum of $8,662.09 be vacated and held for 
naught for the following reasons: 
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(1) The decision is not in accordance with and is wholly 
contrary to the opinion of the Court of Appeals of the Dis¬ 
trict of Columbia rendered November 16, 1931 and the 
mandate of said court to this Board dated December 5, 
1931. 

(2) The decision has the effect of finding a deficiency 
against this petitioner in excess of the amount asserted by 
the deficiency letter giving rise to the original appeal to 
this Board although no claim for an increased deficiency 
was asserted by the respondent at or before the hearing 

or a rehearing as contemplated by section 274(e) of 
85 the Revenue Act of 1926. 

(3) The decision finds an increased deficiency to 
be due from the petitioner over the amount claimed by the 
respondent in the deficiency letter giving rise to the appeal 
before the Board although the petitioner has been given no 
opportunity to present any testimony in opposition to the 
correctness of said increased deficioncv. 

(4) The decision is based on the determination of an issue 
presented to the Board of 'fax Appeals at the original hear¬ 
ing of this cause but waived in the Court of Appeals of the 
District of Columbia by the failure of the respondent to 
assert such issue in that court. 

(5) The decision is based on facts assumed but neither 
proven nor found by the Board. 

(6) The decision is wholly contrary to the evidence sub¬ 
mitted to the Board. 

The petitioner further moves that pursuant to the opin¬ 
ion of the Court of Appeals of the District of Columbia 
dated November 16, 1931 and the mandate of that court 
dated December 5, 1931 that this Board enter a final order 
and decision in this cause finding that there is no deficiency 
due from this petitioner for the vear 1923. 

HENRY RAVENEL, 

Attorney for Petitioner . 

American Security Building, 

Washington, D. C. 

Denied Julv 28, 1932. 

(S.) C. M. TRAMMELL, 

i Member U. S. Board of Tax Appeals . 
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86 [Stamp:] Received Aug. 3, 1932. Ui S. Board of 
Tax Appeals. 

[Stamp:] United States Board of Tax Appeals. Filed 
Aug. 3, 1932. 

United States Board of Tax Appeals. 

Docket Nos. 17714, 21423. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

Motion. 

Now comes the Commissioner of Internal Revenue, by 
his attorney, C. M. Charest, General Counsel, Bureau of 
Internal Revenue, and, in accordance with tlnjs permission 
granted by the Board of Tax Appeals, on June 11, 1932, that 
a written motion be filed as of that date, on which date an 
oral motion was made before the Board of Hax Appeals, 
respectfully moves that the Board redetermine the defi¬ 
ciencies in income tax of the petitioner herein lor the years 
1921 and 1923, in the sums of $12,253.63, and fyS,662.00, re¬ 
spectively, which amounts result from the exclusion from 
petitioner’s gross income of the amounts p^iid to peti¬ 
tioner's wife during 1921 and 1923, bv Lincoln Na- 

* 7 • i 

tional Life Insurance Company pursuant to petitioner’s 
assignments of January 2, 1921, and December 28, 
1923, and from the inclusion in gross incomej of the sum 
of $56,925, paid by petitioner's wife for his account in 1921, 
and the sum of $34,978.27, erroneously paid by'petitioner’s 
wife for his account during the years 1921 tio 1923 and 
which petitioner's wife forgave him in 1923, ini accordance 
with the statements of recomputation filed on June 1, 1932, 
except that there was included in gross incoijie for 1921 
$75.00 in excess of the proper amount to be included, which 
said deficiencies in tax are in excess of the taxjss set forth 
in the notices of deficiencv and assessed. 


(Signed) 


C. M. CHAREST!, 

C. M. CHAREST!, 

General Cotinsel, 
Bureau of Internal Revenue. 


Of Counsel: 

PREW SAVOY, 

Special Attorney, 

Bureau of Internal Revenue. 

scb. 8/3/32. 
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87 [Stamp:] United States Board of Tax Appeals. 
Filed Aug. 4, 1932. 

United States Board of Tax Appeals. 

Docket Nos. 17714, 21423. 


Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Agreement for Review by Court of Appeals of the District 

of Columbia. 

It is hereby stipulated and agreed by and between the 
parties hereto by their respective attorneys that the deci¬ 
sions of the United States Board of Tax Appeals in the 
above entitled causes dated July 21, 1932 finding in pur¬ 
ported compliance with the mandates from the Court of 
Appeals of the District of Columbia dated December 5, 
1931 deficiencies in tax of $12,253.63 for the year 1921 and 
$8,662.09 for the vear 1923 mav be reviewed by the Court 
of Appeals of the District of Columbia. This agreement 
is made under the terms and provisions of section 1002(d) 
of the Revenue Act of 1926. 

HENRY RAVENEL, 
Attorney for Petitioner. 

C. M. CHAREST, 

Attorney for Respondent. 

88 U. S. Board of Tax Appeals. Filed August 8, 1932. 
United States Board of Tax Appeals. 


Docket Nos. 17714, 21423. 


Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation. 

It is hereby stipulated and agreed by and between the 
above-named parties through their attorneys of record that 
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at the hearing of these causes in Washington on the 15th 
day of April 1929 before the Honorable Forest D. Siefkin, 
then a member of the United States Board of Tax Appeals, 
at which hearing petitioner was represented hy his counsel 
Henry Ravenel and responded by his counsel A. H. Fast as 
is shown by the official report of said proceedings the fol¬ 
lowing occurred: 

i 

Mr. Fast: I think your Honor is entirely familiar with 
this class of cases. The Board and courts halve frequently 
had occasion to pass upon the question as to whether a con¬ 
tract, valid though it be, constitutes an assignment of the 
corpus, might we call it, or an assignment of j income to be 
earned in future years, and that is the situation. 

89 It is admitted, of course, that this taxpayer entered 

into a contract with his wife, whereby certain com¬ 
missions earned by him on life insurance policies were to 
be paid to his wife as tliev were earned. It is the conten- 
tion of the Commissioner that that is an assignment of in¬ 
come in the future, contrary to the taxpayers contention 
that it was such an assignment that the income was the 
wife's as it was received by her. That is thb main ques¬ 
tion in the case. ! 

However, as we have gone over the depositions, there is 
another matter that we believe should be brought to the 
Board’s attention, and that is that, as your Honor will ex¬ 
amine this contract, or these contracts, vou will find that 
the wife was entitled to receive certain renewal commis¬ 
sions, as I recall, not in excess of $33,000 a yegr, or a total 
of $100,000, but at the same time she was obligated to pay 
certain debts and obligations of her husband’^. 

We then take the position that, if the Board should 
disagree with us and not waiving for a rnomcjmt our first 
contention, if the board should find that any of the income 
is trulv the income of the wife, then onlv so much is her 
income as represents the difference between \yhat she re¬ 
ceived and what she was obligated to pay out. j 

In other words, if in any particular ^ear she re- 

90 ceived $33,000 under her contract, and; under this 
same contract she was obligated to pjay $15,000, 

that in no event more—could more than the difference, or 
$18,000, be income to her. 
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The Member: Well, stated another way, you are making 
the contention that—we are talking about the case of 

Arthur F. Ilall, her husband- 

Mr. Fast: Yes. 

The Member: You are making the contention that if, say, 
he pays her $25,000 in a given year, and she is obligated to 
pay $5,000 in debts, you would say that the $5,000 never 
moves out of Arthur F. Hall? 


Mr. Fast: That is right. 

The Member: Because we are looking at it from his point 


of view, and not hers? 

Mr. Fast: That is correct. And I would like to move 
to amend the answer in that respect to allege, in the alter¬ 
native, if the Board finds that the agreement is an assign¬ 
ment of income so that it is truly the income of the wife, 
then onlv the difference is the income of the wife; or, as 

* • f 

your Honor has stated, that the amounts paid out on debts 
or obligations properly remain in the husband’s income. I 
would like to have vour Honor take that motion under con- 
sideration. 

91 The Member: Is there any objection to that amend¬ 
ment ? 


Mr. Ravenel: I take it vou will agree with me that the 
amendment presents a new issue. We will not take the 
position that we are taken by surprise, because, neces¬ 
sarily, the Government will have to stand on the record 
as made, and that record was put in by our witnesses, and I 
think it covers the entire story. I would like the record 
to show, however, that on that issue the Government has 
the burden: and if there is an element lacking in the proof 
justifying the Board's holding with the Government on that 
issue, that it is not a failure of proof on the part of the 
petitioner, and iit will be decided in favor of the petitioner, 
if there is such a failure. 

Mr. Fast: I do not know that I could admit all that. 

Mr. Ravenel: Does it not follow, necessarily, as a matter 
of procedure here, that the burden is on the Government 
on new issues raised? 

The Member: Oh, yes, as a general proposition. 

Mr. Fast: That is right. 

The Member: And I am inclined to think that would 
apply to this state of facts. 

92 Mr. Ravenel: With that understanding, I have no 
objection to the amendment being made. 
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j 

Mr. Fast: Before we close the record—I tliijnk there will 
be no misunderstanding—but I move to amend the answer 
—there are two cases and two answers and Huh amendment 
goes to both of them. 

Mr. Ravenel: Yes, that is right. 

i 

It is further stipulated and agreed by and j between the 
above-named parties through their attorneys of record 
that at the hearing held in these causes in Washington on 
the first day of June 1932, said hearing being I for the pur¬ 
pose of determining the final orders to be entered in the 
causes pursuant to the mandate of the Court! of Appeals 
of tlie District of Columbia, at which hearing petitioner 
was represented by his counsel, Henry Ravejnol, and re¬ 
spondent by his counsel, Prew Savoy, as is shown by the 
official report on said proceedings, the following occurred: 

In connection with the claim made by the! respondent 
that petitioner’s income should be increased for the year 
1921 in the sum of $57,000 and for the year! 1923 in the 
sum of $34,978.27 the following statements weire made: 

Mr. Savoy: For the purpose of the record, your Honor, 
this having been in issue and admitting, arguendo, that 
there was no request for an increased deficienciy, I now re¬ 
quest the increased deficiency which will! result from 
93 the determination of that issue in favojr of the re¬ 
spondent. 

Mr. Ravenel: I object. 

The Member: You can file that motion in wfriting as of 
this date. You might refer to the fact that ybu filed this 
motion during this argument. 

Mr. Savov: And that the motion was denied!? 

The Member: Xo, vou need not sav that; I will rule on 
that motion. 

HENRY RAVENEL, 
Attorney for Petitioner. 
(Signed) C. M. CHARES 1 ! 1 , 

Attorney for Respondent. 

(s.) 

The foregoing stipulation is hereby approved and or¬ 
dered filed as part of the record in the above Entitled pro¬ 
ceedings. 

(Signed) C. M. TRAMMELL, 

Member United States Board of Tax\ Appeals. 

(S.) I 
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94 United States Board of Tax Appeals, Washington. 

Docket No-. 17714, 21423. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

The written motion of the respondent for an increase in 
deficiency which was filed August 3, 1932 contains in writ¬ 
ten form the oral motion which was made on June 1, 1932 
and this written motion is filed pursuant to the order of 
that date. The decisions heretofore entered in this proceed¬ 
ing were based on the oral motion at that time not reduced 
to writing. Upon consideration of the premises it is 
Ordered that the written motion filed August 3, 1932 
incorporating the oral motion be marked filed as of June 
1, 1932, the date;when the oral motion was made. 

Petitioner objects to the action of the Board on the over¬ 
ruling thereof, he excepts. 

(Signed) CHARLES M. TRAMMELL, 

Member. 

Dated August 8, 1932. 

95 [Stamp:] United States Board of Tax Appeals. 
Filed Aug. 19, 1932. 

United States Board of Tax Appeals. 

Docket Nos. 17714, 21423. 

Arthur F. Hall, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decisions of the United States 
Board of Tax Appeals and to Correct Such Decisions so 
That They Will Accord with the Mandates of the Court 
of Appeals of the District of Columbia Dated December 
5, 1931. 

To the Honorable the Judges of the Court of Appeals of 
the District of Columbia: 

Arthur F. Hall, in support of this his petition, filed in 
pursuance of sections 1001 and 1005(c) of the Act of Con- 
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gress approved February 26, 1926, entitled “Revenue Act 
of 1926’ ’ for the review of decisions of the Ignited States 
Board of Tax Appeals rendered July 21, 193^, and to cor¬ 
rect such decisions so that thev will accord with the man- 
dates of this court dated December 5, 1931, sjaid decisions 
approving deficiencies in income taxes of t|ie petitioner 
for the calendar years 1921 and 1923 in the; amounts of 
$12,253.63 and $8,662.09 respectively, respectfully shows 
to this Honorable Court as follows: 


96 


I. 


Statement of the Nature of the Controyersv. 

• 

1. On the 21st day of June, 1926, the petitioner filed with 
the United States Board of Tax Appeals, in pursuance of 
the provisions of the Revenue Act of 1926, his! petition re¬ 
questing redetermination of a deficiency in incolme taxes for 
the calendar vear 1921 amounting to $7,921.79 shown by the 
final notice of deficiencv previouslv mailed bv the Commis- 
sioner of Internal Revenue to the petitioner under date of 
April 21, 1926. On November 22, 1926, the petitioner filed 
with said Board of Tax Appeals in pursuance! of the pro¬ 
visions of the Revenue Act of 1926, his petition requesting 
redetermination of the deficiencies in income taxes for the 
calendar years 1922, 1923, and 1924, amounting to $10,- 
634.90, $8,152.31, and $5,251.77, respectively, ais shown by 
the final notice of deficiency previously mailed by the Com¬ 
missioner of Internal Revenue to the petitioner! under date 
of September 23, 1926. Said petitions allegedjas follows: 

That petitioner during the years in question, prior 
thereto, and at the time of the filing of the petitions, was a 
resident of the City of Fort Wayne, State of Indiana, and 
an officer of the Lincoln National Life Insurance Com- 

i 

panv, a corporation with its principal place of business at 
Fort Wayne, Indiana. That on the 2nd day of January, 
1921, petitioner to perpetuate an oral antenuptial agree¬ 
ment with his wife, Ann O’Rourke Hall, entejred into a 
written agreement with her and pursuant thereto 
97 duly executed and delivered to the said Lincoln Na¬ 
tional Life Insurance Company required instruments 
effectuating the transfer to his said wife of an! undivided 
interest in a certain contract entered into between the peti¬ 
tioner and said Lincoln National Life Insurance Company 
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on July 1, 1905. That during the years in question peti¬ 
tioner and his wife each filed separate federal income tax 
returns showing therein their separate income for those 
vears. That for all of the said vears in controversy the 
amounts received by petitioner's wife as the proceeds of the 
undivided interest in the contract of July 1, 1905 trans¬ 
ferred to her as aforesaid, were returned by her as her 
individual income and tax thereon paid to the government. 
That in computing the deficiencies claimed from petitioner 
and as shown by the above-mentioned letters of April 21, 
and September 23, 1920, the Commissioner of Internal Rev- 
emu* added to the income returned by the petitioner for 
each of the years the amounts paid to his wife pursuant to 
said assignment and returned bv her as her individual 
income. In both of said petitions claim was made that the 
Commissioner had erred in adding to the income of peti¬ 
tioner the amounts paid by said Insurance Company to peti¬ 
tioner's wife pursuant to the assignment to her of an un¬ 
divided interest in said contract of 1905. 

2. On August:21, 1926 and January 22, 1927, the Com¬ 
missioner of Internal Revenue filed with the said Board 

his answers to the said petitions, which answers 
98 admitted the following averments of fact: The ex¬ 
ecution of the above-mentioned contracts of January 

* 

2, 1921 between petitioner and his wife and of July 1, 1905, 
between petitioner and the Lincoln National Life Insurance 
Company; further that petitioner and his wife had filed 
separate returns for the years in question and that peti¬ 
tioner's wife for the years in question returned as her 
individual income and paid tax thereon the amounts re¬ 
ceived by her from said Life Insurance Company under 
the contracts of!January 2, 1921 and July 1, 1905; further 
that the deficiencies claimed by the Commissioner from 
petitioner resulted in part from adding to petitioner’s 
income as returned by him the amounts paid by said Life 
Insurance Company to his wife. Otherwise the allegations 
of the petitions were denied. 

3. Thereafter by order of the Board the two causes were 
consolidated for hearing and being at issue under the rules 
and practice of said Board both causes came on for hearing 
April 15, 1929, at which time petitioner by competent wit¬ 
nesses submitted testimony supporting the allegations of 
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his petition and his claim that error had been! committed in 
determining the deficiencies in taxes assertec} against him. 

4. At said hearing respondent sought and was granted 
leave to orally amend his answer to allege in the alter¬ 
native if said Board should find the agreements with peti¬ 
tioner’s wife to be assignments of income so that the income 

was truly the income of the wife, then! only the dif- 

99 ference between what she received and what she used 
in payment of petitioner’s obligations was the income 

of the wife; the amounts being paid out by the wife on 
debts or obligations of the petitioner propeijly remaining 
in the petitioner’s income. Xo written amendment was filed 
with the Board then or thereafter raising suclji issue. Said 
amendment did not claim either in word or spirit that the 
deficiencies then claimed by the respondent fi-om the peti¬ 
tioner for the years 1921 and 1923 were less than the true 
deficiencies for which he was liable and the respondent 
sought to sustain his deficiencies only to thp extent that 
thev had alreadv been asserted, and bv said amendment 
made no claim that the deficiencies already asserted should 
be increased. 

5. Thereafter on September 30, 1929 the said Board ren¬ 
dered its findings of fact, together with an opinion, in which 
it held as a matter of law that the contract of .January 2, 
1921, a supplement thereto of December 28, 1923, and as¬ 
signments dated January 2, 1921, and Decemper 28, 1923, 
executed by petitioner in accordance with said jcontract and 
supplement constituted only an assignment ofj petitioner’s 
future income; further that the amounts paid t<p petitioner’s 
wife pursuant to said instruments were incline to peti¬ 
tioner although not received bv him; further tliiat the Com- 
missioner of Internal Kevenue had correctlvl determined 

* i 

petitioner’s income by including therein the ajnounts paid 
by said Insurance Company to petitioner’s wjifc; further 
that said agreements and assignments were hot effective 
because contingent; and further that tjlie Commis- 

100 sioner of Internal Revenue had correctly determined 
petitioner’s tax liability for the years! 1921, 1922, 

1923 and 1924. ’ ' j 

On September 30, 1929 the said Board entered its final 
orders of redetermination, approving the deficiencies as 

i 

6—5835a 
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determined by the Commissioner of Internal Revenue in 
the amounts os $7,921.79, $10,634.90, $8,152.31, and * 
$5,251.77 for the years 1921, 1922, 1923, and 1924, respec- 
tivelv. 

6. Thereafter on January 22, 1930 petitioner filed with 
said Board his petition to review said orders and decisions 
and pursuant to stipulation with the respondent said review 
was sought in this Court, wherein the causes bore Docket 
Xos. 5173 and 5174 of the January term 1930. 

In support of that petition a statement of evidence was 
approved by said Board and in said statement of evidence 
there were included copies of the two agreements entered 
into between petitioner and his wife, being dated January 
2, 1921 and December 28, 1923, said statement of evidence 
being; a part of the record transmitted to this Court. 

7. Thereafter said causes coming on for argument in this 
Court argument and briefs were submitted in behalf of peti¬ 
tioner and the respondent, in said argument and briefs the 
only issue being presented to this Court being the validity 
of the assignments which petitioner had made to his wife 
and the liabilitv for tax on the income flowing from said 

assignments to petitioner’s wife. Although the 
101 record afforded ample opportunity no effort was 
made by respondent to have this Court determine the 
liability which might have accrued to petitioner by reason 
of the fact that during the years in question petitioner’s 
wife had assumed or paid debts in his behalf. 

8. Thereafter, under date of November 16, 1931 this 
Court rendered its opinion in said causes holding that the 
Board of Tax Appeals had committed error and that its 
decisions should be reversed on the ground that petitioner 
had made valid assignments to his wife of a property right 
and was not taxable on any income flowing from that prop¬ 
erty, and entered judgment in favor of petitioner in both 
cases directing that the decisions of the Board be reversed 
and further proceedings held not inconsistent with said 
opinion. 

9. Thereafter, respondent filed a petition for writ of cer- 
tirorari to the Supreme Court of the United States but 
said petition was denied. 

10. Thereafter, under date of December 5, 1931 this 
Court directed its mandates to said Board ordering the 

O 
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Board to reverse its decisions in each case and to hold fur¬ 
ther proceedings not inconsistent with the opinion of this 
Court. | 

11. Purporting to act in compliance with said mandates 
the Board restored both proceedings to the Day Calendar 
of June 1, 1932 and directed both petitioner and respondent 
to submit recomputations of the deficiencies j in accordance 
with the opinion and mandates of this Courj. On June 1, 

1932 both the petitioner and the respondent appeared 

102 before said Board and offered recoijnputations of 

petitioner’s tax liability which recomputations while 

agreeing for the years 1922' and 1924 differed for the years 
1921 and 1923 in material respects. Petitioner contended 
that his tax liability for the years 1921 and 1)923 should be 
redetermined by eliminating from his income las previously 
determined by the respondent the amounts which the 
Lincoln National Life Insurance Company had paid to his 
wife pursuant to the assignments which lijul been held 
valid, and without further adjustment. Respondent con¬ 
tended that while such amounts so paid to lii^ wife should 
be eliminated from petitioner’s income tliefe should be 
added to petitioner’s income the sum of $57,000 for the 
year 1921, claimed to represent an amount of I indebtedness 
which petitioner’s wife assumed to pay for) him by the 
agreement of January 2, 1921 and the sum jof $34,978.27 
for the year 1923 which he contended represented amounts 
paid by petitioner’s wife for petitioner prioij to the year 
1923 but for the repayment of which she f of gave him in 
the agreement of December 28, 1923. The result of said 
contentions was that respondent was seeking; to have the 
Board enter orders of deficiency in amounts greater than 
those shown by the deficiencv letters mailed to petitioner 
and then in issue before the Board. 

12. Thereafter, under date of July 20, 1932 
of the Board who had presided at the hearing of June 1, 

1932 rendered a memorandum opiniop holding in 

103 favor of respondent and approving the ij-espondent’s 

recomputations of deficiencies for the yegrs 1921 and 

1923 (excepting for a minor adjustment foij 1921) and 
entered decisions finding petitioner to be liable for a defi¬ 
ciency in tax for the year 1921 in the sum of $12,253.63 and 
for the vear 1923 in the sum of $8,662.09. Saidi deficiencies 
are greater than those claimed by respondent! in the defi- 


the member 
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ciency letters which he mailed to petitioner, and greater 

than the amounts formerly at issue in this Court. 

•> 

13. Thereafter, under date of July 22, 1932 petitioner 
pursuant to section 906(b) of the Revenue Act of 1926 
sought review of i the memorandum opinion and decisions 
of said member of the Board by the entire Board but such 
review was denied under date of July 26, 1932, petitioner 
being accorded no hearing with respect thereto. 

14. Thereafter, under date of July 27, 1932 petitioner 
filed a motion with said Board seeking to have the decisions 
dated July 21, 1932 vacated and held for naught but said 
motions were denied under date of July 28, 1932, petitioner 
being accorded no hearing with respect thereto. 

IT. 

Designation of Court of Review. 


Petitioner being grieved bv the said memorandum 
opinion, decisions, and orders, desires review thereof in 
accordance with the provisions of the Revenue Act of 1926 
by the Court of Appeals of the District of Columbia, 
104 said Court having been designated and agreed upon 
by the parties hereto by agreement in accordance 
with section 1002(d) of said Revenue Act of 1926. 

Ill- 


Assignments of Error. 

Petitioner as a basis for review makes the following 

o 

assignments of error: 

(1) The Board of Tax Appeals erred in entering deci¬ 
sions contrary to the opinion of this Court and the man¬ 
dates issued bv this Court. 

(2) The Board of Tax Appeals erred in failing to enter 
decisions in accordance with the opinion of this Court and 
the mandates of this Court. 

(3) The Board of Tax Appeals erred in finding defi¬ 
ciencies due from the petitioner for the years 1921 and 1923 
in excess of the deficiencies asserted by the Commissioner 
of Internal Revenue in his notices of deficiency as no claim 
for such increased deficiencies was asserted before the 
United States Board of Tax Appeals by said Commissioner 
either before or at the hearing before said Board or a 
rehearing in accordance with section 274(e) of the Revenue 
Act of 1926. 
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(4) The Board of Tax Appeals erred in finding defi¬ 
ciencies due from petitioner for the years jl921 and 1923 
in excess of the deficiencies claimed by the iCommissioner 

of Internal Revenue in his original notices of defi- 

105 ciency without giving to petitioner ail adequate op¬ 
portunity for a hearing on said increased deficiencies 

or to present evidence in opposition thereto] 

(5) The Board of Tax Appeals erred in failing to hold 
that any increased deficiency which might be claimed by 
the respondent from the petitioner for the! year 1921 is 
barred bv the Statute of Limitations on assessment and 

i 

collect ion. 

(6) The Board of Tax Appeals erred in failing to hold 
that respondent had waived his right to an\j deficiency in 
tax based on the assumption or payment of debts by peti¬ 
tioner’s wife for petitioner in failing to assert such issue 
in this Court on the original appeal. 

(7) The Board of Tax Appeals erred in permitting 
respondent to amend his answer seeking an increased defi¬ 
ciency through a new issue after the causes had been pre¬ 
sented to and decided by this Court. 

(8) The Board of Tax Appeals erred in filtering deci¬ 
sions contrary to the evidence submitted to if. 

(9) The Board of Tax Appeals erred ini finding defi¬ 
ciencies not supported by any facts found by i|t. 

(10) The Board of Tax Appeals erred ini finding that 
petitioner realized taxable income in the yeajr 1921 in the 
sum of $56,925.00 or any part thereof due to tlie assumption 
or payment of petitioner’s debts by petitioner’s wife in 

that year. 

106 (il) The Board of Tax Appeals erjred in finding 
that petitioner realized taxable income in the year 

1923 in the sum of $34,978.27 or any part thereof by reason 
of the forgiveness by petitioner’s wife of indebtedness due 
her by petitioner in that year. 

(12) The Board of Tax Appeals erred ini finding that 
petitioner realized any taxable income in the jyear 1923 by 
reason of the payment or assumption by petitioner’s wife 
in that year of debts for petitioner. 

(13) The Board of Tax Appeals erred in failing to re¬ 
quire respondent to carry the burden of proof On an affirma¬ 
tive issue raised by respondent. 
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(14) The Board of Tax Appeals erred in holding* that 
petitioner realized taxable income through agreements 
entered into by him with his wife on January 2, 1921 and 
December 28, 1923. 

ARTHUR F. HALL, 

Petitioner. 

JOHN A. SELBY, 

HENRY RAVEN EL, 

Attorneys for Petitioner. 


107 State of Indiana, 

County of Allen, ss: 

Arthur F. Hall, being duly sworn, deposes and says that 
he is the petitioner named in the foregoing petition for re¬ 
view of decisions of the United States Board of Tax Ap¬ 
peals, and as such person lias read the foregoing petition 
for review and that the facts set forth therein are true to 
the best of his knowledge except such facts as are stated to 
be upon information and belief and those facts he believes 
to be true. 

ARTHUR F. HALL. 


Subscribed and sworn to before me this lltli day of Au¬ 
gust, 1932. 

[ seal. 1 AGNES K. HINDU, 

Notary Public. 


Commission expires June 18, 1934. 

108 [Stamp:] United States Board of Tax Appeals. 
Lodged Sep. 1, 1932. 

[Stamp:] United States Board of Tax Appeals. Filed 
Oct. 12, 1932. 


United States Board of Tax Appeals. 
Docket Nos. 17714, 21423. 


Arthur F. Hall, Petitioner 


v. 

Commissioner of Internal Revenue, Respondent. 

Statement of Evidence. 

The above entitled causes come on for hearing before the 
Honorable Forest 1). Siefkin on the 15th day of April, 1929, 
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there being present petitioner by his counsel, John A. Selby 
and Henrv Ravenal, and the respondent bv his counsel, 
A. H. Fast. | 

Whereupon the depositions of Arthur F. | Hall, Dan B. 
Minde and R. J. Stoner, with Exhibits attached, were offered 

and received in evidence. 

. 

As shown by said depositions Arthur F. ^lall, the peti¬ 
tioner, called as a witness in his own behalf), having been 
duly sworn according to law, testified as follows: 

He is a resident of Fort Wayne, Indiana, being President 
of the Lincoln National Life Insurance Company, having 


been connected with the company since its o 


ganization in 


n evidence as 


1905 when he became Secretary and Manager. He 
109 identified a copy of an agreement entered into be¬ 
tween himself and the insurance company dated July 
1, 1905 and thereupon such copy was offered 
an Exhibit for petitioner. 

i 

(A copy of said agreement appears as part of the State¬ 
ment of Evidence filed in these causes on March 13, 1930.) 

I 

He married Ann O’Rourke Hall in 1920 and prior thereto 
had an agreement with her respecting his property which 
subsequently was reduced to writing. He identified a writ¬ 
ten agreement between himself and Ann Oi’Rourke Hall 

dated Januarv 2, 1921 and said agreement was offered in 

* 7 , 1 

evidence as a further Exhibit for petitioner.j 

(A copy of said agreement appears also a^ part of the 
Statement of Evidence filed in these causes bn March 13, 
1930.) 

That pursuant to the agreement of Januaiiy 2, 1921, he 

had conveved to himself and his wife as telnants bv the 
•> •' 

entireties certain real estate therein described!. 

That pursuant to said agreement of January 2, 1921 he 
had assigned to his wife an undivided interest in and to 
the contract between himself and the Lincoln National Life 
Insurance Company dated July 1, 1905, a copy of the writ¬ 
ten assignment being offered as a further Exhibit for peti¬ 
tioner. 

(Said assignment is fully set forth in the! Findings of 
Fact of the Board.) 
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110 lie identified a supplemental agreement entered 
into between himself and his wife dated December 
28, 1923, said supplemental agreement being offered as a 
further Exhibit for petitioner. 

(A copy of said supplemental agreement also appears as 
part of the Statement of Evidence filed in these causes 
March 13, 1930.) 

That the insurance company paid to his wife the amounts 
required to be paid to her by the agreements of January 2, 
1921 and December 28, 1923 and she did not return to him 
personally any of said amounts. 

On cross-examination he testified as follows: 


That the contract of January 2, 1921 was drawn for him 
by his personal attorney and without consultation with his 
tax attorney. 

That his wifi* paid during the years 1921, 1922, 1923 and 
1924 obligations in his behalf as follows: 

1921 . $9,720.23 

1922 . 16,721.05 

1923 . 19,906.92 

1924 18,628.83 


That tin* entire amount of obligations liquidated by his 
wife for him uikUt the contract of January 2, 1921 and the 
supplemental contract was approximately $90,000.00 and 
the total amount paid to her by the insurance company for 
1921 to 1924 inclusive was $121,091.97; that the contract 
was assigned to the bank as collateral security for the pay¬ 
ment of the debts. 


Ill On redirect examination he testified that the agree¬ 
ment of 1921 was entered into to eliminate anv dif- 
tieulty with respect to the division of his property on his 
death, and it was still in force and effect. 


On recross-examination he testified that a large part of 
the amounts received bv his wife from the insurance com- 
pany was used by her in liquidating his obligations. 

After the petitioner had rested and closed his proof re¬ 
spondent offered and there were received in evidence peti¬ 
tioner's income tax returns for the years 1921, 1922, 1923, 
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and 1924. Without attaching said returns asi exhibits it is 
stipulated with respect to those for 1921 and 1923 as fol¬ 
lows : 

(1) The return for the year 1921 was received by the 
Collector of Internal Revenue with whom filed!on March 15, 
1922. 

(2) A jeopardy assessment was made against petitioner 
of $7,921.79 on March 13, 1926. 

(3) Neither return on its face shows whether it was filed 
on the cash or accrual basis. 

Thereupon the respondent rested. 

Whereupon an oral argument was presented in behalf of 
petitioner during the course of which petitioner’s counsel 
made the statement: i 


112 


“A great deal of the insurance on which he re¬ 


ceived his renewal premiums after 1921; was written 
between 1913 and 1920”. 


No other reference to the subject appears inj the record. 

The foregoing statement is made by the petitioner and 
in conjunction with the Statement of Evidence heretofore 
approved and filed with the Board on March 13, 1930, cor¬ 
rectly comprehends in substance all of the evidence appear¬ 
ing in the record of these proceedings and necessary in the 
consideration of the review requested in the (j^ourt of Ap¬ 
peals of the District of Columbia. 

Respectfullv submitted, 

.JOHN A. SELlh', 

HENRY RAVEjNEL, 
Attorneys for Petitioner . 

Consent is given to the approval of the above Statement 
of Evidence. 

C. M. CHAREST, 
Attorney for Respondent . 

The foregoing is approved and signed in order to be 
made of record in the above-entitled causes this 12th day 
of Oct., 1932. | 

C. M. TRAMMELL, 

i 

Member United States Board of Tack Appeals. 
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113 [Stamp:] United States Board of Tax Appeals. 

Filed Sep. 1, 1932. 

United States Board of Tax Appeals. 
Docket Nos. 17714, 21423. 

Arthur F. Hall, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe. 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare and, within sixty days from date 
of tiling of the petition for review in the above-stated cases, 
transmit to the Clerk of the Court of Appeals for the Dis¬ 
trict of Columbia certified copies of the following docu¬ 
ments: 

1. The docket entries of proceedings before the United 
States Board of Tax Appeals in the above-entitled cases. 

2. Petition in irl7714 filed June 21, 1926 with sixtv-dav 
letter attached. 

3. Answer filed by respondent in ^ 17714 August 21, 1926. 

4. Petition in #21423 filed November 22, 1926 with sixty- 
da v letter attached. 

5. Answer filed by respondent in #21423 filed January 
22, 1927. 

6. Findings of fact and opinion promulgated by United 
States Board of Tax Appeals September 30, 1929. 

7. Decisions entered by United States Board of 
114 Tax Appeals in 17714 and 21423 September 30, 1929. 

8. Agreement for court of review filed January 

22, 1930. 

9. Petition for review filed January 22, 1930. 

10. Statement of evidence approved by United States 
Board of Tax Appeals March 13, 1930 and filed March 13, 

1930. 

11. Praecipe for the record filed March 12, 1930. 

12. Opinion of the Court of Appeals dated November 16, 

1931. 
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13. Mandates of the Court of Appeals dated! December 5, 

1931 in 17714 and 21423. [ 

14. Order of the United States Board of yax Appeals 

dated December 11, 1931 restoring proceeding^ to Calendar 
and setting them for December 30, 1931. , 

15. Order of United States Board of Tax Appeals setting 
causes for hearing June 1, 1932. 

16. Page one, the first three paragraphs of page two and 
page twelve of the Objections of Petitioner tb Settlement 
under Rule 50 Proposed by Respondent, filed June 1, 1932. 

17. Memorandum opinion promulgated July 120, 1932. 

18. Decisions promulgated July 21, 1932 in 17714 and as 

to 1923 in 21423. * | 

19. Motion filed bv Petitioner Julv 22, 1932| seeking re- 

%/ 7 j w 

view by the entire Board of the Memorandum Opinion of 
Julv 20,1932 and decisions of Julv 21,1932, andl order denv- 
ing that motion. 

115 21. Motions filed by petitioner July 27, 1932 seek¬ 

ing to have the decisions of the Board ill 17714 and 
as to 1923 in 21423 vacated. I 


22. Orders of Board denying motions of July 27, 1932. 

23. Motion filed by Respondent on August 3,11932. 

24. Agreement for Court of Review filed August 4, 1932. 

25. Stipulation approved by Board and filecjl August 8, 


1932. 

26. Order of Board dated August 8, 1932. j 

27. Petition for Review filed August 19, 1932. 

28. Additional Statement of Evidence in support of Peti¬ 
tion for Review lodged Sep. 1, 1932. j 

29. This Praecipe. j 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the Court of Appeals 
for the District of Columbia. ! 


JOHN A. SELBY, 
HENRY RAVENEL, 
Attorneys for Petitioner . 


Service of a copy of the foregoing Praecipe acknowledged 
this 1 day of Sep., 1932. 

. C. M. CHARIpST, 
Attorney for Respondent. 
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116 United States Board of Tax Appeals, Washington. 

Docket Nos. 17714, 21423. 

Arthur F. Hall, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Certificate. 


I, B. I). Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 115, in¬ 
clusive, contain and .are a true copy of the transcript of 
record, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal as above 
numbered and entitled. 


In testimony whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 21st day of 
October, 1932. 


[Seal U. 8. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 


117 United States Board of Tax Appeals. 

Docket Nos. 17714, 21423. 
Arthur F. Hall, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for filing certified copies of record 
papers sur petition for review of the above entitled pro- 
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ceeding in the Court of Appeals of the District pf Columbia 
be and it is hereby extended to November 1, 1932. 

(Signed) * LOGAN MORRIS, 

| Member. 

Dated, Washington, D. C., October 18, 1932. j 

i 

l 

A true copy. Teste: 

B. D. GAMBLE, 

Clerk United States Board of Tati Appeals. 

\ 

\ 

i 

Endorsed on cover: Board of Tax Appeals. 1 ! No. 5835. 
Arthur F. Hall, Appellant, vs. David Burnet, Commissioner 
of Internal Revenue, and No. 5836. Arthur F. Ijlall, Appel¬ 
lant, vs. David Burnet, Commissioner of Internal Revenue. 
Court of Appeals, District of Columbia. Filed Nov. 1,1932. 
Henry W. Hodges, Clerk. | 


(2674) 
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Arthur F. Hall, Appellant, \ 

i 
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■ 
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David Burnet, Commissioner of Internal 

Revenue . 


BRIEF FOR APPELLANT 
OPINIONS BELOW 

This is the second occasion on which these cases 
have been before this court. The opinion from 
which these appeals are taken is that of the Board 
of Tax Appeals (not reported) appearing in the 
record, pages 59-66 inclusive. In addition, the 
opinion of this court on the original appeal (by 
Judge Hitz) appears in 54 F. (2d) 443 (R. p. 
49-52) and the original opinion of the Board of 
Tax Appeals rendered by the full Board upon the 
original submission of the cases to the Board 
appears in 17 B. T. A. 752. (R. p.20-27.) 
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JURISDICTION 

The cases involve income taxes for the calendar 
years 1921 and 1923 in the amounts of $12,253.63 
and $8,662.09 respectively, the appeals being 
taken from decisions (orders of redetermination) 
of the board of Tax Appeals entered on July 21, 
1932. (R. p. 67-68.) The cases are brought to 

this court by petition for review filed August 19, 
1932. (R. p. 78-86), pursuant to the Revenue 

Act of 1926, sections 1001 and 1005 and pursuant 
to a stipulation under section 1002-(d) of the 
Revenue Act of 1926. (R. p. 74.) 

QUESTIONS PRESENTED 

There are two primary questions presented cov¬ 
ering both years at issue and involving the entire 
tax claimed by the appellee. 

The first is whether after receipt of mandates 
from this court the Board of Tax Appeals could 
consider an issue raised by the pleadings before 
it but neither submitted to nor decided by this 
court on appeal, although the facts on which the 
Board decided such issue were present in the 
record before this court on such appeal. 

The second is, assuming that the Board of Tax 
Appeals had the right to entertain and decide such 
issue, did the record before it justify a decision 
in favor of the appellee? 

A third question is whether in deciding such 
issue the Board of Tax Appeals had the authority 



i 




to redetermine against the appellant a deficiency 
in tax liability for both years greater than the 
deficiencies asserted by the appellee in his original 
notices of deficiency. I 

A fourth question presented is, assuming that 
the Board of Tax Appeals had the right to redeter¬ 
mine a deficiency against the appellant for the 
year 1921 in an amount greater than that origi¬ 
nally claimed in the notice of deficiency, j is the 
assessment and collection of such increased defi¬ 
ciency now barred by the statute of limitations? 

STATUTES INVOLVED i 

. 

The pertinent provisions of the Revemjie Act 
of 1926 are set forth in the appendix. 

i 

STATEMENT OF FACTS 


These cases originally were instituted in 1026 by 
the action of the appellant in filing with the Board 
of Tax Appeals petitions for the redetermination 
of his tax liability for the years 1921 to 1924, in¬ 
clusive, the appellee at that time claiming deficien¬ 
cies in the amounts of $7,921.78, $10,634.90, 


$8,152.31 and $5,251.77, respectively. 


(R. p. 11, 


18.) In his petitions appellant claimed that he 
was not liable for tax on certain income paid to his 
wife by the Lincoln National Life Insurance Com¬ 
pany of Fort Wayne by reason of the fact that 
prior to the payment of such income to his wife he 
had made in her favor valid executed assignments 
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of an undivided interest in the contract, out of 
which said income flowed. To these petitions the 
appellee filed answers largely in the nature of gen¬ 
eral denials, admitting only certain matters of 
record and raising no affirmative defenses. In 
support of his petitions depositions were taken, 
and those depositions established not only every 
fact necessary in behalf of the appellant but 
through cross-examination in behalf of the appel¬ 
lee, it was proven that pursuant to the contracts 
of assignment between appellant and his wife the 
wife had paid in behalf of appellant certain of his 
debts as follows: (R. p. 88.) 


1921 . $9,720.23 

1922 _ 16,721.05 

1923 _ 19,906.92 

1924 . 18,628.83 


$64,977.03 

When the cases were reached for hearing before 
the Board, at which time the only oral testimony 
submitted consisted of the depositions referred to, 
the attorney for appellee sought leave, which was 
granted, to amend his answers to claim in the 
alternative that if appellant was correct in his 
position of not being liable for tax on the income 
paid by the insurance company to his wife, he was 
at least liable for tax on the amount of income 
realized by appellant by reason of the payment in 
his behalf by his wife of his debts. (R. p. 74-77.) 
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Consideration of the amendment made, and of 
statements made by counsel for both parties, and 
the presiding member at the time, disclose that 
appellee’s amendment was not for the purpose of 
seeking increased deficiencies but solely for the 
purpose of protecting the appellee to the extent 
that he had already asserted deficiencies. No 
claim for more was made. j 

The Board of Tax Appeals held contrary to the 
appellant with respect to the validity of tlje assign¬ 
ments of the contract on the ground that they were 
assignments of future income and sustained the 
appellee in his deficiency claims without passing 
upon the affirmative defense raised by the appellee 
through his amendments. Orders of redetermina¬ 
tion were entered for the same amounts for each 
of the years as had been claimed by the appellee 
in his deficiency notices. ! 

From those orders of redetermination and pur¬ 
suant to a stipulation filed in the cause, a petition 
for review was filed with this court, in the petition 
the court being requested to reverse the decisions 
of the Board of Tax Appeals on the ground that 
the assignments from appellant to his wife were 
assignments of income producing property rather 
than future income. (R. p. 30-35.) In support 
of that petition for review a record was filed in 
this court consisting of the written pleadings in 
the cases and in addition thereto, in a statement 
of evidence, the contract which had been assigned 
and the two contracts of assignment executed by 
appellant and his wife. (R. p. 35-47.) 
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This court held, upon consideration of the peti¬ 
tion for review and the record, that the Board of 
Tax Appeals had committed error in failing to 
recognize the assignments (R. p. 49-53) and there¬ 
after issued ! its mandates to the Board of Tax 
Appeals reversing its decisions and directing 
further proceedings to be held not inconsistent 
with the opinion of this court. (R. p. 52-55.) 

Thereafter, petition for certiorari was filed with 
the Supreme Court of the United States but such 
petition was denied. 

Upon receipt of the mandates from this court 
the proceedings were restored to the calendar of 
the Board of Tax Appeals and after certain con¬ 
tinuances they were placed on the day calendar of 
June 1, 1932, “for hearing on settlement" pur¬ 
suant to the mandates. (R. p. 56.) 

On June 1, 1932, the appellee appeared before 
the Board and submitted computations of what he 
considered to be the correct tax liability of appel¬ 
lant pursuant to the mandates of this court, but 
said computations in addition to eliminating from 
appellant's income the sums paid by the insurance 
company to appellant's wife, added back to his 
income the sum of $57,000 for the year 1921 and 
$34,978.27 for the year 1923. (R. p. 63.) The 
result was that he then claimed deficiencies greater 
than those set forth in the original letters for 
those years. 

He contended that the $57,000 represented 
“debts paid by wife for his account in 1921". (R. 
p. 42.) He contended further that the $34,978.27 



represented “debts paid by wife” and taxable in 
1923. i 

To this computation appellant objected, con¬ 
tending ; that the issue presented had been waived 
by failure of the appellee to present it to tjhis court 
on the original appeal; that the deficiencies 
claimed for 1921 and 1923 were in ^xcess of 
those originally claimed in the deficiency letters 
although no claim for increased deficiencies had 
been asserted before the Board prior to 6r at the 
hearing of the proceedings or before tips court; 
that the statute of limitations for assessment of 
any increased deficiency had run as to the year 
1921; that the deficiencies claimed werfe not in 
accord with the findings of fact or opinion ren¬ 
dered by the Board or the opinion and ihandates 
of this court; and that they were not in accord 
with any fact proven in the proceedings nor the 
pleadings of either party. (R. p. 57, 58. )j 

Appellant not only objected to the deficiencies 
claimed by appellee but sought orders of deficiency 
in the Board consistent with the mandates of this 
court to the extent of an over-payment in 1921 
and no deficiency for the year 1923. As to the 
years 1922 and 1924 the parties were in accord 
on the computations presented to the Board and 
no dispute exists at this time as to the final orders 
of the Board for those years nor do these appeals 
cover those years. 

Without any further hearing being held, the 
member presiding filed a memorandum opinion on 
July 20, 1932, holding; (1) That as the appellee's 
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alternative issue seeking to tax appellant on the 
debts paid for him by his wife had not been directly 
presented to or decided by this court, the issue 
was one that could be raised before the Board and 
decided by the Board on the merits; (2) That the 
computations filed by appellee (on June 1, 1932) 
were claims for increased deficiencies sufficient to 
justify the Board in finding such increased defi¬ 
ciencies within the meaning of section 274-e of the 
Revenue Act of 1926, “the hearing on settlement” 
constituting a rehearing within the meaning of 
the statute; i(3) That the statute of limitations on 
assessment had not run against any increased 
deficiency claimed by the appellee for the year 
1921; (4) IThat appellant realized income of 
$56,925 in the year 1921 as an amount “paid by 
the wife on the petitioner's indebtedness in 1921” 
and that he realized income of $34,978.27 as 
amounts erroneously paid by the appellant's wife 
during the years 1921 to 1923 but released by her 
in the year 1923. (These conclusions are rested 
squarely on;the agreements of January 2, 1921, 
and December 28, 1923, pursuant to which the 
assignments of the insurance commission contract 
were made); (4-a) In order to find appellant to 
have realized income in these amounts the Board 
relieved appellee of the burden of proof on this 
affirmative issue and resolved every doubt in the 
record on this issue against appellant and in favor 
of the appellee. (R. p. 59-66.) 

Pursuant to this memorandum opinion there 
were entered on July 21, 1932, order of redeter- 


mination holding petitioner liable for a deficiency 
of $12,253.63 for the year 1921 and $8,662.09 for 
the year 1923. (R. p. 67-68.) Both j of these 

amounts are in excess of the original deficiencies 
claimed by the appellee which were $7,921.79 for 
the year 1921 and $8,152.31 for the yejar 1923. 
(R. p. 11-18.) j 

Thereafter, in view of the fact that the original 
opinion of the Board of Tax Appeals had been 
reviewed by the entire Board, appellant filed a 
motion for review of the memorandum opinion of 
July 20, 1932, and the decisions of July 2l, 1932, 
by the entire Board on substantially the same 
grounds that he had advanced in opposition to the 
computations of the appellee. (R. p. 68, 69.) 
Without assigning any reason therefor, this mo¬ 
tion was denied by the Chairman of the Board on 
July 26, 1932. (R. p. 69.) Thereafter, ajppellant 
filed motions seeking to have the decisions of July 
21, 1932, vacated and proper orders of predeter¬ 
mination entered, but these motions likewise, 
without any reason being assigned, were denied 
on July 28, 1932. (R. p. 71, 72.) 

On August 3,1932, counsel for the appellee, pur¬ 
suant to oral leave given at the “hearing Qn settle¬ 
ment” June 1, 1932, filed a written motion with 
the Board for a redetermination of the deficiencies 
due from petitioner for the years 1921 and 1923 
in the sums of $12,253.63 and $8,662 respectively 
on the ground that those amounts are the proper 
deficiencies resulting from excluding from appel¬ 
lant’s income the amounts paid to appellant’s wife 
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by the insurance company and including in his 
gross income “the sum of $56,925 paid by peti¬ 
tioner's wife for his account in 1921 and the sum of 
$34,978.27 erroneously paid by petitioner's wife 
for his account during the years 1921 to 1923 and 
which petitioner's wife forgave him in 1923." 
(R. p. 73.) 

ASSIGNMENTS OF ERROR 

(1) The Board of Tax Appeals erred in entering 
decisions contrary to the opinion of this Court and 
the mandates issued by this Court. 

(2) The Board of Tax Appeals erred in failing 
to enter decisions in accordance with the opinion 
of this Court and the mandates of this Court. 

(3) The Board of Tax Appeals erred in finding 
deficiencies due from the petitioner for the years 
1921 and 1923 in excess of the deficiencies asserted 
by the Commissioner of Internal Revenue in his 
notices of deficiency as no claim for such increased 
deficiencies was asserted before the United States 
Board of Tax Appeals by said Commissioner either 
before or at the hearing before said Board or a 
rehearing in accordance with section 274-e of the 
Revenue Act of 1926. 

(4) The Board of Tax Appeals erred in finding 
deficiencies due from petitioner for the years 1921 
and 1923 in excess of the deficiencies claimed by 
the Commissioner of Internal Revenue in his 
original notices of deficiency without giving to 
petitioner an adequate opportunity for a hearing 
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on said increased deficiencies or to priesent evi¬ 
dence in opposition thereto. 

' (5) The Board of Tax Appeals erred in failing 

j to hold that any increased deficiency which might 

be claimed by the respondent from the petitioner 
for the year 1921 is barred by the Statute of Limi¬ 
tations on assessment and collection. j 

(6) The Board of Tax Appeals erred in failing 
to hold that respondent had waived hip right to 

► any deficiency in tax based on the assumption or 

payment of debts by petitioner's wife jfor peti¬ 
tioner in failing to assert such issue in this Court 
on the original appeal. 

(7) The Board of Tax Appeals erred ip permit- 

} ting respondent to amend his answer seeking an 

increased deficiency through a new issue Pfter the 
causes had been presented to and decided by this 
Court. 

(8) The Board of Tax Appeals erred in enter¬ 
ing decisions contrary to the evidence submitted 
to it. 

(9) The Board of Tax Appeals erred in finding 
deficiencies not supported by any facts foupd by it. 

(10) The Board of Tax Appeals erred jin find¬ 
ing that petitioner realized taxable income in the 
year 1921 in the sum of $56,925.00 or apy part 
thereof due to the assumption or payment of peti¬ 
tioner's debts by petitioner's wife in that ypar. 

(11) The Board of Tax Appeals erred in find- 

' ing that petitioner realized taxable incomp in the 

year 1923 in the sum of $34,978.27 or apy part 
thereof by reason of the forgiveness by petition- 


i 
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er's wife of indebtedness due her by petitioner in 
that year. 

(12) The Board of Tax Appeals erred in finding 
that petitioner realized any taxable income in the 
year 1923 by reason of the payment or assumption 
by petitioner's wife in that year of debts for peti¬ 
tioner. 

(13) The Board of Tax Appeals erred in failing 
to require respondent to carry the burden of proof 
on an affirmative issue raised by respondent. 

(14) The Board of Tax Appeals erred in hold¬ 
ing that petitioner realized taxable income 
through agreements entered into by him with his 
wife on January 2, 1921, and December 28, 1923. 

SUMMARY OF ARGUMENT 

Proceedings before the Board of Tax Appeals 
have as their object the determination of tax lia¬ 
bility of a taxpayer for a particular year. Any 
issue involving that tax liability must be properly 
raised and asserted in the pleadings. The object 
of a petition for review to the Court of Appeals is 
likewise to have such court make a determination 
of the appellant's tax liability for a particular year. 

It is the duty of both parties in the Court of 
Appeals to present to such court all issues which 
have been presented to the Board of Tax Appeals 
in the event such issues can be determined on the 
record before that court. In this case the record 
before the Court of Appeals was sufficient to de¬ 
termine every issue theretofore presented to the 
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Board of Tax Appeals (at least on the theory ad¬ 
vanced by the appellee and approved! by the 
Board) and the failure of the appellee to present 
to this court an alternative issue raised in the 
Board must be deemed to be a waiver by him of 
his right to have such issue determined at this time. 
Having waived such issue, it was not within the 
jurisdiction of the Board of Tax Appeals to permit 
him to revive it on a “hearing on settlement” pur¬ 
suant to the mandates of this court, suqh man¬ 
dates not directing decision on such issue.! 

The Commissioner of Internal Revenue has the 
burden of sustaining any issue raised by| him in 
his answer and not presented by the petition of 
the taxpayer. If such burden is not carrited, then 
determination of such issue must be in flavor of 
the taxpayer. In this case the appellee! wholly 
failed and the Board has refused to require him 
to carry the burden of proof on an affirmative de¬ 
fense not only raising a new issue but claiming 
an increase in tax liability. 

If the Commissioner of Internal Revenue desires 
to have the Board of Tax Appeals make a deter¬ 
mination of increased tax liability he mu$t make 
a specific request for such increase at oii before 
the hearing or a rehearing. Rehearing does not 
include proceedings held for final settlement pur¬ 
suant to the mandate of a Court of Appeals. In 
this case the Board of Tax Appeals has found in¬ 
creased deficiencies although the Commissibner of 
Internal Revenue failed to make a request for 
such increased deficiencies in accordance with the 
statute. 
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The making of a jeopardy assessment does not 
extend the period of limitation on further and 
additional assessments. 

ARGUMENT 

(1) THE MANDATES OF THIS COURT ON 
THE FIRST APPEAL ARE NOT JUSTIFICA¬ 
TION FOR THE ACTION OF THE BOARD OF 
TAX APPEALS IN FINDING DEFICIENCIES 
DUE FROM PETITIONER FOR THE YEARS 
1921 AND 1923 ON AN ISSUE WHICH COULD 
HAVE BEEN BUT WAS NOT PRESENTED 
TO NOR DECIDED BY THIS COURT ON THE 
ORIGINAL APPEAL. 

To review the facts on this question very briefly: 

The appellee undertook at the original hearing 
before the Board to raise an alternative issue not 
theretofore presented by the pleadings. That issue 
was raised by oral amendments and for some rea¬ 
son not apparent on the record no formal written 
amendments were filed. When the cases were de¬ 
cided favorably to appellee on the original issue 
and were brought to this court for review the 
record in this court contained a statement of evi¬ 
dence approved by the Board and agreed to be¬ 
tween the parties as a sufficient statement. (R. p. 
35-47.) That statement consisted of the original 
contract between appellant and the Lincoln 
National Life Insurance Company and two con¬ 
tracts, one dated January 2, 1921, and the other 
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December 28, 1923, between appellant and his 
wife. | 

It is on the contract of January 2, 1921, that 
appellee rests his contention and the Board rests 
its conclusion that appellant realized income in the 
year 1921 of $56,925, It is on the\contract of 
December 28, 1928, that appellee rests his conten¬ 
tion and the Board rests its decision that appellant 
realized in the year 1923 income in \ the sum of 
$31/,,978,27, I 

No other fact proven in the proceedings is the 
basis for the Board's decision,—in fact, the Board 
has ignored every other fact proven in the proceed¬ 
ings including testimony before it directly con¬ 
trary to the conclusions drawn by it from those 
contracts. Therefore, if the appellee desired to 
press his contention in the alternative^ every fact 
upon which he now rests was before this court on 
the prior appeal. The same argument which he 
has made before the Board since the decision of 
that prior appeal could have been m^de to this 
court for the purpose of having this court render a 
final decision on all of the issues whicjh had been 
presented in the case. j 

We submit that when the appellee permitted 
this court to decide these cases on the Understand¬ 
ing that only one issue existed in them] he waived 
his right to a later trial on any other issue. The 
only exception would be an issue naturally flowing 
from the decision of this court. j 

In the memorandum opinion of July 20, 1932, 
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from which these appeals are taken, the Board 
said this: 

“The Court of Appeals in its opinion held 
that what the petitioner assigned to his wife 
was neither income nor earnings but prop¬ 
erty; that the assignment by the petitioner 
to his wife of an interest in his contract with 
the insurance company ‘was not an assign¬ 
ment of future earnings but the transfer of 
a property right/ 

“It necessarily follows from the decision 
of the court that the petitioner is taxable 
upon the profit realized from the transfer to 
his wife of his property right in the insur¬ 
ance company contract. The only question 
then for determination is the- amount of 
such profit.” (R. p. 63-64.) 

Consideration of the opinion of this court shows 
that the assignments of the insurance contract 
were not sustained on the ground that they were 
based on a valuable consideration. Nothing was 
said to the court to lead it to believe that appellant 
may or may not have realized profit from the 
assignments. Therefore, we say that nothing in 
the opinion of this court or in its mandates re¬ 
quired the Board to do other than eliminate from 
appellant’s income the amounts which the appellee 
had formerly held were taxable to him. This court 
had the contracts before it but failed to direct the 
Board to determine either whether any profit had 
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been realized by appellant by virtue of the assign¬ 
ments, or the amount of such profit. We, therefore, 
say that the issue is not one which directly flows 
from the court’s opinion and it was not necessary 
to be decided in order to carry out the mandates of 
this court. 

So far as we have been able to discover, the 
question presented is one of first impression. The 
Board of Tax Appeals is not a court and the pro¬ 
cedure on appeal from the Board to this court is 
still in process of development. 

In the case of Factors and Finance Company v. 
United States, 56 F. (2d) 902, Judge Littleton of 
the Court of Claims had occasion to discuss the 
nature of proceedings before the Board. He held: 
(p. 907.) | 

“The Board has also held that a taxpayer 
may amend his petition to restate his case 
with more accuracy or certainty or to cor¬ 
rect a mistake or supply a deficiency so long 
as it does not thereby declare a new and 
different cause of action even where the 
time of limitation has run and tihat the 
nature of the cause of action in general 
under the original petition is the determina¬ 
tion of the correct tax for a certain period” 
(Italics added.) 

| 

See also Peerless Woolen Mills v. Rose (Fifth 
Circuit) 28 F. (2d) 661. j 

In the case of Old Colony Trust Company v. 

i 

i 

l 

i 

| 

i 

i 

i 
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Commissioner of Internal Revenue 279 U. S. 716, 
49 Supreme Court 499, the constitutionality of 
the sections of the Revenue Act of 1926 giving 
parties the right of appeal to the Circuit Courts 
of Appeal, and to this court, from decisions of the 
Board of Tax Appeals was directly involved. The 
procedure was upheld, the court stating: (p. 724.) 

“In the case we have here there are 
adverse parties. The United States or its 
authorized official asserts its right to pay¬ 
ment by a taxpayer of a tax due from him 
to the government, and the taxpayer is re¬ 
sisting that payment or is seeking to recover 
what he has already paid as taxes when by 
law they were not properly due. That 
makes a case or controversy, and the proper 
disposition of it is the exercise of judicial 
power. The courts are either the Circuit 
Court of Appeals or the District of Colum¬ 
bia Court of Appeals. The subject matter 
of the controversy is the amount of the tax 
claimed to be due or refundable and its 
validity , and the judgment to be rendered 
is a judicial judgment. ,, (Italics added.) 

Pursuant to the theory that the nature of the 
case before the Board of Tax Appeals is the cor¬ 
rect tax liability, the Board from the beginning 
has held that any issue presentable by either party, 
and bearing on that tax liability, must be pre¬ 
sented by the parties, and if not presented, will 
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not be considered. Further, if an issue; is pre¬ 
sented in the petition but is withdrawn, it cannot 
be later revived. Eidlitz & Son, Inc. v. Commis¬ 
sioner 18 B. T. A. 187. Further, that subsequent 
to trial and determination of the issues presented 
at the trial neither party can raise new issues on 
recomputation. Great Northern Railway |v. Com¬ 
missioner 40 F. (2d) 372; Metropolitan Business 
College v. Blair 24 F. (2d) 176; O’Meara v. Com¬ 
missioner 34 F. (2d) 390. 

The Supreme Court having said, the j subject 
matter of the controversy before the Courts of 
Appeal is the amount of tax claimed to bo due or 
refundable, then it would seem logical th^t at the 
hearing before the Courts of Appeal every issue 
possible of decision should be presented or deemed 
to be waived. Obviously, if the facts underlying 
any such issue should not be in the record before 
the court, the court could make no decision ihereon. 

Further, pursuant to well-established; prece¬ 
dent, in order to give both parties a propel oppor¬ 
tunity to present their issues before the Bpard, no 
issue should be permitted to be raised in the Court 
of Appeals if it has not been already raised before 
the Board. Otherwise, neither party wou^d know 
with what he would be confronted upon taking an 
appeal from the Board. In this case, however, the 
facts underlying the issue as decided by th6 Board 
were before this court, the appellee had presented 
the issue to the Board, and no good reason Appears 
why he could not have presented that same issue 
to this court. 
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The fundamental reason for the creation of the 
Board of Tax Appeals was to bring about a con¬ 
sistent body of law governing the collection of in¬ 
come and estate taxes and to protect the taxpayers 
from the hardship that would flow from the neces¬ 
sity of paying taxes before a proper review of 
liability could be had. It was certainly not for the 
purpose of encouraging litigation or subjecting 
taxpayers to unreasonable expense and delay in 
the settlement of their tax problems. If the prac¬ 
tice followed by the Board in these cases is per¬ 
mitted to stand, and if in every case in which the 
Board is reversed by a Court of Appeals old issues 
are revived or new issues are raised, much of the 
benefit hoped for from the system will be lost to 
the taxpayers. 

No hardship can result to the Commissioner of 
Internal Revenue from the rule for which we 
argue. If in any case the Appellate Court should 
hold that an issue presented by him was not deter¬ 
minable on the record the court could give him a 
further opportunity in the Board by directing 
further proceedings to try that issue. The tax¬ 
payer in such event would at least know what re¬ 
sult he had obtained from the Appellate Court and 
would be able to determine his further proceedings 
in the Board. In these cases the only hearing 
granted to this appellant in the Board below (sub¬ 
sequent to issuance of this court’s mandates) was 
for the purpose of presenting recomputations in 
accordance with this court’s opinion. No oppor¬ 
tunity for a hearing was granted to appellee after 


21 


i 


the Board decided over his objection thalt the old 
issue could be revived or a new issue raised. 

See also Silver v. Federal Trade Commission 
292 Fed. 752; Butterick Co. v. Federal Trade 
Commission, 4 F. (2d) 910. j 

(2) THE DECISION THAT APPELLANT 
REALIZED TAXABLE INCOME OF $£6,925.00 
IN THE YEAR 1921 AND $34,978.27 IN 1923 
IS DIRECTLY CONTRARY TO THE PROVEN 
FACTS AND BASED ON ASSUMPTIONS 
UNJUSTIFIED BY THE EVIDENCE.! 


Referring to the original oral amendments made 
by the appellee to his answers before the Board, 


his claim was: 


“And I would like to move to amend the 

I 

answer in that respect to allege, in the alter¬ 
native, if the Board finds that the agree¬ 
ment is an assignment of income sp that it 
is truly the income of the wife, tlien only 
the difference is the income of the Wife; or 
as your Honor has stated that the amounts 
paid out on debts or obligations properly 
remain in the husband’s income.” (R. p. 
76.) I 

i 

Referring also to the written motion filed by 
appellee in support of his recomputations after 
the hearing on settlement pursuant to the man¬ 
dates, it reads: j 

* : 

“from the inclusion in gross income of 
the sum of $56,925 paid by petitioner’s wife 
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for his account in 1921 and the sum of 
$34,978.27 erroneously paid by petitioner’s 
wife for his account during the years 1921 
to 1923 and which petitioner’s wife forgave 
him in 1923.” (Italics added) (R. p. 73.) 

The opinion of the Board reads: 

“and the amount of $56,925 paid by the 
wife on the petitioner’s indebtedness in 
1921 constituted gross income to him in 
that year.” (R. p. 66.) 

It is, therefore, apparent that the original 
amendment to the answers contemplated taxing 
appellant in each of the years 1921 to 1924 inclu¬ 
sive on the income realized by him by reason of 
the payment for him in those years of his debts 
by his wife.! It is further apparent that the final 
claim of appellee for the year 1921 is based on the 
theory that the record proves payment by appel¬ 
lant’s wife of debts in his behalf in the year 1921 
of $56,925. It is further apparent from the opin¬ 
ion of the Board that it construes the record as 
proving payment by appellant’s wife for him of 
debts in the year 1921 in the sum of $56,925. 

The facts as proven by the record are entirely 
contrary to these contentions and conclusion. 

In the agreement of January 2, 1921, the fol¬ 
lowing appears: 

“That she will assume and pay all the in¬ 
debtedness and obligations of first party 
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aggregating approximately Fifty-seven 
Thousand Dollars ($57,000.00) now owing 
by first party upon notes and mortgages as 
follows.” 

(The notes and mortgages listed actually 
total $56,925.00.) 

No time for such payment is stated but presum¬ 
ably the notes were to be paid when due. (R. p. 
42.) In the agreement of 1923 it is provided: 

“Second party further agrees tl^at she 
will assume and pay the balance now due 
upon the notes and mortgages specifically 
referred to and described in page 5 of said 
contract of January 2,1921, provided, how¬ 
ever, that she shall not be called upon or 
obligated to pay upon such indebtedness 
more than the total sum of $34,978.27. 
* * (R. p. 46.) (Italics add^d.) 

If decision of the issue rests on these two agree¬ 
ments, they show that in 1923 there were still out¬ 
standing and unpaid $34,978.27 of the debts! which 
appellant’s wife had assumed to pay by the agree¬ 
ment of 1921. Therefore, the agreement o^ 1921 
is manifestly not proof of the payment for j appel¬ 
lant in that year of $56,925.00. The record is 
perfectly clear, however, that appellant’^ wife 
paid for him in 1921 only the sum of $9,^20.23. 
(R. p. 88.) As this statement was elicited by 
cross-examination in behalf of the appellee, we 
submit that he is now bound by it. 
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Further, the two agreements show that the 
maximum indebtedness paid or to be paid by 
appellant’s wife over the period 1921-1925 inclu¬ 
sive totaled $91,903.26. 


Assumed in 1921_$56,925.00 

Unpaid in 1923_ 34,978.27 


Paid under 1921 agreement_$21,946.73 

Paid erroneously_ 34,978.27 

Agreed to be paid 1923 agree¬ 
ment _ 34,978.27 


Total _$91,903.27 


Appellant’s testimony was to the effect that dur¬ 
ing the years 1921 to 1924 inclusive his wife paid 
in his behalf $64,977.03 (R. p. 88), giving rise 
to the logical assumption that the balance of the 
amount covered by the agreements was paid dur¬ 
ing the year 1925 through which the agreement 
of 1923 extended. 

We therefore submit there is no justification 
for holding that appellant’s wife paid on his 
account in 1921, $56,925.00. 

If appellee is not restricted to the terms of his 
pleadings, that is, if the decisions below can be 
sustained on the theory that “debts paid” include 
debts assumed to be paid, we submit that on this 
record there is no justification for holding appel¬ 
lant liable for tax on income represented by an 
assumption of his obligations by his wife. The 
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mere assumption of liability cannot give rise to 
income to a taxpayer on the cash basis and nothing 
appears in this record to prove the basis pn which 
appellant accounted. j 

Furthermore, assumption without a j novation 
and the release of the debtor would not result in in¬ 
come to a taxpayer on the accrual basils. That 
there could not have been a novation is clearly evi¬ 
dent from the agreement of 1923 for it Speaks of 
obligations of appellant still outstanding and 
unpaid. Furthermore, unless it be shown; that the 
person assuming the obligation is financially able 
to carry out his obligation there could be no pres¬ 
ent realization of income. Therefore, if appellee 
and the board in stating that appellant realized 
income because his wife paid for him $56,925 in 
the year 1921, they meant she assumed such pay¬ 
ment, the opinion is clearly in error as a matter of 
law. 

There is a more fundamental objection, how¬ 
ever, to the contention of the appellee and the 
opinion of the Board on this question for both 
years. When the oral amendments were made 
before the Board on the original hearing there was 
a ruling that the burden of proof on tlie issue 
would be upon the appellee. (See also Rule 30 
Board's Rules of Practice.) In this case ih order 
to determine whether appellant realized income 
from the assignment of the life insurance contract, 
it is necessary to determine that he received from 
his wife more than he gave to her. ! 

In the agreement of January 2, 1921, which 
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covered the years 1921, 1922 and 1923 the assign¬ 
ment of the insurance contract was only one of 
the matters covered. In addition to assigning to 
his wife the undivided interest in the contract, 
appellant agreed to convey to herself and to him 
as tenants by the entireties his residence property. 
Pursuant to the agreement it is proven that he 
made such conveyance. (R. p. 87.) In addition 
to that there was an agreement as to the division 
of his property upon his death. Neither of these 
has been considered by the appellee and the Board. 
The conclusion that he realized taxable income is 
based solely on considering the amount of obliga¬ 
tions paid or assumed to be paid by her without 
any allowance to him for the conveyance of the 
residence property or any basis for the interest 
in the insurance contract assigned. 

We submit that no matter how small such basis 
might be he is entitled to the return of it before 
realizing any income, and we submit further, in 
the absence of any proof that he had no recover¬ 
able basis, it cannot be said with certainty that 
he realized any amount of income. 

The Board contents itself with saying that be¬ 
cause the insurance contract was for his personal 
services it cost him nothing, and because a large 
part if not all of the insurance was written after 
March 1, 1913, the contract could not have had 
a March 1, 1913, value. 

If the burden of proof is upon the appellee, the 
Board cannot remove that burden by making in¬ 
ferences merely from the wording of the insurance 
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contract. As to the March 1, 1913, valijie of the 
contract, the Board in its opinion said this: 

j 

“It is also apparent and admitted by the 
petitioner that a large part, if not all, of the 
insurance upon which premiums were paid 
in the taxable years, was written in the 
years subsequent to 1913 and hehce that 
portion of the contract which the petitioner 
later assigned to his wife could not for that 
reason have had a fair market yalue on 
March 1, 1913.” (R. p. 65.) ! 

i 

l 

i 

The only statement made by appellant ojr by his 
counsel with respect to insurance writteh under 
the contract was made after both appellant and 
appellee had submitted their proof before the 
Board and was as follows: j 

I 

“A great deal of the insurance on which 
he received his renewal premium^ after 
1921 was written between 1913 and; 1920.” 
(R. p. 89.) 

If the statement made by counsel is material 
and if it can be construed as an admission !of fact 
within the province of counsel, bearing in mind 
it could not have influenced appellee in his pres¬ 
entation of proof, the statement actually made is 
so far removed from the statement stated |by the 
Board to have been made, to completely refute the 
conclusion drawn by the Board from thei state- 


i 



28 


ment. If the March 1,1913, value of the contract 
is in issue, and it must be, in order to determine 
appellant’s income flowing from the assignment 
of it, the issue cannot be determined in favor of 
the appellee in the absence of direct proof that it 
had no value. If only a small part of the insur¬ 
ance had been written prior to March 1,1913, that 
small part may have justified some value for the 
thing assigned in 1921, and appellant is entitled 
to the benefit of that value in the determination 
of the issue here presented. Under the opinion of 
the Board the only inference that can be drawn is 
that the burden of proving a March 1,1913, value 
is cast upon this appellant although the issue is 
one against which he is defending. 

As to the cost of the contract, its provisions may 
not be controlling. True it is that the considera¬ 
tion therein expressed as flowing from appellant 
was the service required to be rendered by him to 
the insurance company. On the other hand, it is 
not at all unusual for contracts to fail to recite 
their true consideration, or the entire considera¬ 
tion, and this appellant is being deprived of his 
right to meet this issue if the matter is material. 
We are not saying that he can prove any cost for 
the contract other than as shown by its terms. On 
the other hand we are saying that no proper con¬ 
sideration is being accorded him when the appellee 
is relieved of the burden of disproving the cost 
when such cost is a material factor. 

In one sentence the Board states that the burden 
of proof is on appellee and in the next draws all 
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possible unfavorable conclusions against the appel¬ 
lant because he has failed to prove facts which the 
appellee should have disproved. We wish to 
emphasize the fact that when the testimony of 
appellant and his witnesses was taken no sugges¬ 
tion had been made that the cost or March 1,1913, 
value of the contract was in issue. ' 

(3) ASSUMING APPELLANT REALIZED 
TAXABLE INCOME IN THE YEARS 1921 
AND 1923 IN THE SUMS DETERMINED BY 
THE BOARD ENTRY OF ORDERS OF DEFI¬ 
CIENCY GREATER THAN THOSE ORIGI¬ 
NALLY CLAIMED BY THE APPELLEE IN 
HIS DEFICIENCY LETTERS IS NOT JUSTI¬ 
FIED UNDER THE STATUTE. 

The orders now appealed from determine defi¬ 
ciencies against the appellant for both years in 
amounts greater than those originally claimed by 
the appellee in his deficiency notice. The ! order 
for 1921 is $4,331.84 greater and for 1923 is 
$509.69 greater. j 

We do not deny the general right of the appellee 
in proceedings before the Board to seek increased 
deficiencies, nor do we deny the right of the Board 
to find increased deficiencies if proper claim is 
made for them. Section 274-e of the 1926 Act 
provides: j 

i 

i 

“The Board shall have jurisdiction |to re¬ 
determine the correct amount of thej defi¬ 
ciency even if the amount so redetermined 

is greater than the amount of the deficiency, 

I 

i 

i 

i 

i 
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notice of which has been mailed to the tax¬ 
payer, * * * if claim therefore is as¬ 

serted by the Commissioner at or before the 
hearing or a rehearing. ,, 

In Moise v. Burnet (Ninth Circuit) 52 F. (2d) 
1071 the Court said: 

(p. 1073) “The Commissioner did not 
properly ‘assert claims’ for additional defi¬ 
ciencies, in the amended answers filed by 
him before the Board. The rule that tax 
statutes should be liberally construed in 
favor of the taxpayer clearly requires that 
a claim should be actually and definitely 
made, and not left to conjecture inference 
or interpretation. No words of claim, re¬ 
quest or demand were used by the Commis¬ 
sioner. He must be bound by his pleadings, 
and cannot be assumed to have intended to 
present a claim that he did not actually 
assert. This is especially true, as Member 
Van Fossan points out in his dissenting 
opinion, concurred in by Member Lansdon, 
inasmuch as the prayer in each of the 
amended answers filed by the Commissioner 
merely asks that the appeal be denied.” 

In Cascade Milling Company 25 B. T. A. 946 
the Commissioner had concluded his answer before 
the Board with the following prayer: 
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“Wherefore it is prayed that the| Board 
redetermine the amount of the deficiency 
involved in this proceeding to be equal to 
the amount determined by the Commis¬ 
sioner, plus any additional amount! which 
may arise from the correction of any error 
or errors that may have been committed by 
the Commissioner. Claim is hereby asserted 
for the increased deficiency, if any, Result¬ 
ing from such determination.” 


On motion to strike this prayer it was gijanted, 
the Board saying: j 

(p. 948) “The undoubted purpose bf sec¬ 
tion 274-e was to put the taxpayer on j notice 
of any demand that the Commissioner pro¬ 
posed to make for an increase }n the 
deficiency determined. The respondent's 
determination when it comes before us is 
presumptively correct. He cannot consist¬ 
ently rely on that presumption and |at the 
same time urge that the determination is 
wrong by asking for an increase. If the 
determination is wrong in any particular, 
the respondent should be required to allege 
particularly wherein it is in error and state 
the facts relied on, as required by ou|r rule 


14. 




In Alfred T. Davidson v. Commissioner of Inter¬ 
nal Revenue (Second Circuit) 60 F. (2d) 50 the 
Court said: 


I 
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(p. 52) “The 1926 deficiency was also in¬ 
creased by the Board, although the Commis¬ 
sioner had failed to assert any claim for an 
additional deficiency as required by section 
274-e of the Revenue Act of 1926. This was 
clearly in error, and cannot be justified 
under rule 50 of the Board’s Rules of Prac¬ 
tice. Rule 50 requires the computation of 
deficiency to be in accordance with the deci¬ 
sion on the issues presented at the hearing 
of the proceedings on the merits. New 
issues other than those relating to compu¬ 
tation cannot be raised upon computation of 
the tax under rule 50.” 

In Pitman v. Commissioner 24 B. T. A. 244 the 
Commissioner in his motion for an increased defi¬ 
ciency prayed: 

(p. 256) “that the Board in its final deci¬ 
sion and order determine that the peti¬ 
tioner’s taxable income from the bonus of 
the 160-acre tract for 1922 was $121,750.” 

The Board held in fact that petitioner’s taxable 
income was $132,500 but restricted the deficiency 
to the tax on the amount of $121,750.00. 

It is somewhat difficult to determine exactly 
what the Board has held in this case but if our 
interpretation of its ruling is correct, it certainly 
departs from every other case heretofore decided. 

Up to June 1, 1932, when the case appeared 


again on the Board’s Calendar for “hearing on 
settlement pursuant to the mandates” of this 
Court the only pleading appearing in the; record 
with reference to the liability of appellant on 
account of the debts paid by his wife were the 
oral amendments made and allowed at the original 
hearing before the Board, (p. 74-77.) As we 
have already pointed out, such amendments did 
not contemplate nor specifically claim any defi¬ 
ciency greater than had already been claimed by 
the appellee. In fact, at the hearing on settlement 
the presiding member of the Board so held, be¬ 
cause he permitted counsel for the appellee On that 
day to move specifically to increase the deficiencies 
to the extent they would result from taxing! appel¬ 
lant on $57,000 in 1921 and $34,978.27 in 1923. 

What, however, was the situation existing on 
that day? Appellant was vigorously contending 
that no right existed in the Board to do anything 
but eliminate from appellant’s income the amounts 
directed to be eliminated by this court. In addi¬ 
tion he was emphatically asserting that even 
though appellant might be taxable on any debts 
paid by his wife no proper claim had beep made 
for an increased deficiency and therefore |no in¬ 
creased deficiency could be allowed. Consistently 
with such claim when counsel for the appellee 
moved on that day for the increased deficiencies 
counsel for the appellant objected and the motion 
was taken under advisement. Thereafter] how¬ 
ever, without any further hearing being allowed 
the memorandum opinion was rendered holding; 
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that up to June 1, 1932, no claim for an increased 
deficiency had been properly asserted; that the 
hearing on June 1, 1932, which was solely for the 
purpose of recomputation in accordance with the 
mandates of this court, constituted further pro¬ 
ceedings which amounted to a rehearing within 
the meaning of section 274-e of the statute; and 
that the claim for increased deficiencies made at 
that hearing was timely made. 

This ruling directly supersedes the prior rulings 
of the Board and courts prohibiting the raising 
of new issues under rule 50, (Great Northern 
Railway v. Commissioner 10 B. T. A. 1347 40 F. 
(2d) 372. Metropolitan Business College v. Blair 
24 F. (2d) 176 and O’Meara v. Commissioner 34 
F. (2d) 390) for the sole purpose of that hearing 
was to submit for final settlement recomputations 
of the deficiencies. 

Furthermore, this ruling of the Board is directly 
contrary to the cases of Blair v. Curran 24 F. (2d) 
390 and Blair v. Hendricks 24 F. (2d) 819. Both 
of those cases had occasion to consider the meaning 
of the word “hearing” as used in section 283-j of 
the Revenue Act of 1926 prohibiting direct appeals 
to the Circuit Courts in cases where “any hearing 
before the Board has been held before the enact¬ 
ment of this act and the decision is rendered after 
the enactment of this act.” 

In the Curran case the court said this: 

(p. 391) “In its technical legal sense the 
word ‘hearing’ includes the introduction 
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of evidence, the arguments of counsel and 
the decree of the court. Joseph Dry Goods 
Company v. Hecht 120 Fed. 760, £ Bouv 
Law Dictionary 1429 10 Enc. pp. 1, £. But 
it must be conceded that the word was not 
used in that sense in section 283-j fofr there 
it manifestly does not include the ‘decision’ 

* i 

of the case. As commonly accepted it is 
understood to mean a proceeding before a 
tribunal where evidence is presented and 
oral arguments made, presenting the re¬ 
spective contentions of the parties^ We 
think that this is its meaning here ajnd the 
one Congress had in mind when enacting 
the section.” j 

In the Hendricks case testimony was tak^n and 
briefs filed prior to the enactment of the Revenue 
Act of 1926 but a supplemental brief was fil^d and 
the findings of fact, opinion, and order of rede¬ 
termination were promulgated in 1927. | The 
Court said: j 

i 

i 

(p. 820) “In this cause the proceedings 
were concluded when the hearings were 
closed and the briefs filed, and it falls within 
section 283-j.” 

i 

i 

i 

So that we say in these cases the hearing took 
place when the cases were originally submitted to 
the Board on the merits and the proceedings on 
June 1, 1932, cannot under any proper definition 
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of the word “rehearing” constitute such. No evi¬ 
dence was taken on that day, no opportunity was 
given either party to submit evidence on that day, 
and the only action taken was in all respects simi¬ 
lar to the action taken in every case in which the 
Board holds a proceeding for settlement under 
rule 50, the only difference in these cases being 
that the settlement purported to be pursuant to 
the mandates of this court. 

Aside from that, however, the effect is more 
injurious to this appellant and other taxpayers 
who may be similarly situated for the reason that 
it permits the appellee to seek an increased defi¬ 
ciency without giving to the taxpayer any right 
whatsoever to defend against the claim for such 
increase. 

In other words, when appellant failed to object 
to the original oral amendments he had a perfect 
right to assume that the amendments would not 
have the effect of increasing his tax liability. That 
being true, it is not possible to say that if an 
increased liability had been claimed he would not 
have insisted that the case be held open for further 
hearing on the merits-of that increased liability. 
At the hearing on final settlement, however, he not 
only was given no opportunity to make an ade¬ 
quate objection to the claim then made for the 
increased deficiencies but at the time his objection 
was overruled there were automatically and imme¬ 
diately entered orders of redetermination in in¬ 
creased amounts. We submit that the most the 
Board was called upon to do was to rule on the 
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propriety of the motion for increased deficiencies 
at the hearing on June 1, 1932, and then give this 
appellant an opportunity to determine }n what 
manner he would meet that claim. 

If the ruling of the Board below on this point 
stands the effect is exactly the same as though the 
Board should rule that when the Commissioner of 
Internal Revenue seeks an increased deficiency the 
taxpayer is not to be permitted to make jany de¬ 
fense to that increase although many such defenses 
not shown by the record might exist. In this con¬ 
nection we wish again to emphasize the fpct that 
both at the original hearing and at the hearing on 
June 1, 1932, all of the testimony had been taken 
and when that testimony was taken np issue 
existed in the case excepting the validity of the 
assignments of the insurance commission contract. 
In other words, in this case the testimony was 
taken upon a single certain and definitp issue. 
Without any opportunity being given to this 
appellee to take further testimony he now finds 
himself confronted with an adverse decision on a 
new and different issue and an issue which has 
the effect of increasing his tax liability for the two 
years in question. 

(4) ASSUMING THE APPELLEE TO JlAVE 
MADE A PROPER TIMELY CLAIM FQR AN 
INCREASED DEFICIENCY FOR THE YEAR 
1921, THE ASSESSMENT OF ANY SUCH 
INCREASE HAS BEEN BARRED BY I THE 
STATUTE OF LIMITATIONS SINCE MARCH 
15, 1926. 


I 

I 
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For the year 1921 the appellant filed his return 
with the Collector of Internal Revenue on March 
15, 1922. The appellee made a jeopardy assess¬ 
ment against the appellant on March 13, 1926, 
of $7,921.79 (R. p. 89) which constituted the defi¬ 
ciency covered by his original notice of deficiency 
for that year. Under section 277-a-2 of the 1926 
Act appellee was allowed four years within which 
to assess deficiencies for the year 1921, which four 
years expired on March 15,1926. Having made a 
jeopardy assessment of the amount which he con¬ 
sidered the correct amount of deficiency due from 
the appellant, the appellee mailed to him on April 
21, 1926, over one month after the statute of limi¬ 
tations had expired the notice of deficiency cover¬ 
ing the jeopardy assessment which had been made. 
(R. p. 11.) In the memorandum opinion it is held 
that the making of the jeopardy assessment ex¬ 
tended the period of limitations for any further 
assessment which the Commissioner might desire 
to make or which the Board might find to be due, 
this in entire disregard of the statute and all re¬ 
ported decisions. 

Under the 1926 Act the Commissioner instead 
of making an assessment could have mailed his 
deficiency letter without assessment. If he had 
mailed his notice of deficiency in this case within 
the four-year period, that is prior to March 15, 
1926, his right to make an assessment would have 
been extended until final decision of the Board and 
sixty days thereafter. Section 277-b, 274-a. Obvi¬ 
ously, however, he did not mail his deficiency letter 
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within the period because he considered a jeopardy 
existed due to the lapse of time. See James 
Couzens 11 B. T. A. 1040. 

Having made his assessment, however, and hav¬ 
ing failed to issue his letter within the sixtiy-day 
period, his right of assessment became restricted 
solely and alone to the amount already assessed. 
This is the consistent ruling of American Rocker 
Company v. Commissioner 21 B. T. A. 408; Veeder 
v. Commissioner (Seventh Circuit) 36 F. i(2d) 
342,10 B. T. A. 884. 

The Board argues entirely from section 279 of 
the 1926 Revenue Act and particularly subsection 
(i) providing: 

i 

| 

“When the petition has been filed;with 
the Board and when the amount which 
should have been assessed has been deter¬ 
mined by a decision of the Board which has 
become final, then any unpaid portion, the 
collection of which has been stayed by the 
bond, shall be collected as part of the tax 
upon notice and demand from the collector, 
and any remaining portion of the assess¬ 
ment shall be abated. If the amount already 
collected exceeds the amount determined as 
the amount which should have been assessed, 
such excess shall be credited or refunded to 
the taxpayer as provided in section 284. If 
the amount determined as the amount which 
should have been assessed is greater than 
the amount actually assessed, then the! dif- 

i 

i 

i 
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ference shall be assessed and shall be col¬ 
lected as part of the tax upon notice and 
demand from the collector.” 

This section is construed as meaning that be¬ 
cause the jeopardy assessment was made within 
the statutory period and the deficiency notice was 
mailed within sixty days thereafter the Board had 
jurisdiction to redetermine an increase in defi¬ 
ciency and authorize its assessment even though 
the bar of the statute intervened between the date 
of the jeopardy assessment and the appeal to the 
Board. 

Only two provisions appear in the statute tolling 
the limitation period excepting in fraud cases. 
One is 278-c referring to consents in writing for 
assessment after the time prescribed and the other 
277-b providing suspension for the period during 
which the Commissioner is prohibited from mak¬ 
ing an assessment. Otherwise the statute spe¬ 
cifically provides: (section 277-a-2.) 

‘The amount of income excess profits and 
war profits taxes imposed by the Revenue 
Act of 1921 and by such act as amended for 
the taxable year 1921 * * * shall be 

assessed within four years after the return 
is filed.” 

No exception can be read into the statute in the 
manner adopted by the Board that the making of 
a jeopardy assessment extends the period for 


further assessments if the period otherwise has 
run. Effect can only be given to section 279 (i) 
in those cases in which the statute has not run 
when the proceeding is filed with the Boprd and 
is therefore tolled by that proceeding. 

In this case the Commissioner was njot pro¬ 
hibited from making any assessment at any time 
during the prescribed period of limitation! for he 
did not issue a deficiency notice nor did the appel¬ 
lant file a petition with the Board until after that 
period had expired. 

It has many times been held that if the Commis¬ 
sioner of Internal Revenue relies upon any consent 
for additional time for making assessments the 
burden upon him is to produce and prove such 
consent. In a case such as this where the record 
shows no such consent to have been given, it is pre¬ 
sumed that none was given. Farmers Feed Com¬ 
pany 10 B. T. A. 1069; Bonwit Teller 10 B. T. A. 
1300; The Dunson Mills 10 B. T. A. 1150} White 
Eagle Oil and Refining Company 19 B. T. A. 185. 

Therefore, taking the statute as it reads and 
without reading into it a provision not existing 
the Commissioner’s right of assessment expired as 
to any taxes not then assessed on March 15, 1926. 

In view of the fact that the claim for the in¬ 
creased deficiency was made for the first time at 
the hearing on June 1, 1932, the defense of the 
statute of limitations then interposed by the appel¬ 
lant was timely. Surely he was under no duty to 
claim the benefit of the statute of limitations 
against any increased deficiency until he was 
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advised that such increased deficiency was 
claimed. 

CONCLUSION 

In conclusion we respectfully submit that the 
procedure adopted by the Board in this case was 
wholly unauthorized, contrary to the mandates of 
this court, and contrary to proper rules of pro¬ 
cedure, casting an undue burden and hardship 
upon this appellant. Secondly, that the Board has 
ignored every proven fact in the record for the 
purpose of coming to an incorrect conclusion and 
has cast upon this appellant the burden of disprov¬ 
ing an affirmative defense contrary to its own 
Rules of Practice. Third, that the Board has 
totally ignored the terms of the governing statute 
in finding that this appellant is now liable for defi¬ 
ciencies greater than originally asserted by the 
appellee. Fourth, that the decisions of the Board 
should be promptly reversed and the cases re¬ 
manded with instructions to the Board to enter 
orders of deficiency in accordance with the prior 
opinion of this court. 

John A. Selby, 

Henry Ravenel, 
Attorneys For Appellant. 
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APPENDIX 

i 

i 

Revenue Act of 1926 

Sec. 274-e. The Board shall have jurisdiction 
to redetermine the correct amount of the deficiency 
even if the amount so redetermined is greater than 
the amount of the deficiency, notice of which has 
been mailed to the taxpayer, and to determine 
whether any penalty, additional amount or addi¬ 
tion to the tax should be assessed, if claiip there¬ 
for is asserted by the Commissioner at or before 
the hearing or a rehearing. ! 

Sec. 277 (a) 2. The amount of income, jexcess- 
profits, and war-profits taxes imposed by the Reve¬ 
nue Act of 1921, and by such Act as amended, for 
the taxable year 1921 and succeeding taxable 
years, and the amount of income taxes imposed 
by the Revenue Act of 1924, shall be assessed 
within four years after the return was fileid, and 
no proceeding in court without assessment for the 
collection of such taxes shall be begun after the 
expiration of such period. 

Sec. 277 (b). The running of the statute of 
limitations provided in this section or in section 
278 on the making of assessments and the begin¬ 
ning of distraint or a proceeding in court for col¬ 
lection, in respect of any deficiency, shall (after 
the mailing of a notice under subdivision (a) of 
section 274) be suspended for the period during 
which the Commission is prohibited from making 
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the assessment or beginning distraint or a pro¬ 
ceeding in court, and for 60 days thereafter. 

Sec. 278 (c). Where both the Commissioner and 
the taxpayer have consented in writing to the 
assessment of the tax after the time prescribed in 
section 277 for its assessment the tax may be 
assessed at any time prior to the expiration of the 
period agreed upon. 

Sec. 279 (i). When the petition has been filed 
with the Board and when the amount which should 
have been assessed has been determined by a deci¬ 
sion of the Board which has become final, then 
any unpaid portion, the collection of which has 
been stayed by the bond, shall be collected as part 
of the tax upon notice and demand from the col¬ 
lector, and any remaining portion of the assess¬ 
ment shall be abated. If the amount already col¬ 
lected exceeds the amount determined as the 
amount which should have been assessed, such 
excess shall be credited or refunded to the tax¬ 
payer as provided in section 284. If the amount 
determined as the amount which should have been 
assessed is greater than the amount actually 
assessed, then the difference shall be assessed and 
shall be collected as part of the tax upon notice 
and demand from the collector. 

Sec. 1001. The decision of the Board rendered 
after the enactment of this Act (except as pro¬ 
vided in subdivision (j) of section 283 and in sub¬ 
division (h) of section 318) may be reviewed by 
a Circuit Court of Appeals, or the Court of Appeals 
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of the District of Columbia, as hereinafter* pro¬ 
vided, if a petition for such review is filed by jeither 
the Commissioner or the taxpayer within six 
months after the decision is rendered. 

Sec. 1002. Such decision may be reviewjed— 
(a) In the case of an individual, by the Circuit 
Court of Appeals for the circuit whereof he| is an 
inhabitant, or if not an inhabitant of any circuit, 
then by the Court of Appeals of the District of 
Columbia. 

(d) In the case of an agreement between the 
Commissioner and the taxpayer, then by the Cir¬ 
cuit Court of Appeals for the circuit, or the Court 
of Appeals of the District of Columbia, as stipu¬ 
lated in such agreement. 

Sec. 1003. (b) Upon such review, such courts 
shall have power to affirm or, if the decision of 
the Board is not in accordance with law, to modify 
or to reverse the decision of the Board, with or 
without remanding the case for a rehearing, as 
justice may require. j 

Sec. 1005 (a) The decision of the Board shall 
become final— 

j 

(c) If the decision of the Board is modified or 
reversed by the Circuit Court of Appeals, and if 
(1) the time allowed for filing a petition forj cer¬ 
tiorari has expired and no such petition has ibeen 
duly filed, or (2) the petition for certiorari has 
been denied, or (3) the decision of the Couri has 
been affirmed by the Supreme Court, then the deci- 


i 

i 
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sion of the Board rendered in accordance with the 
mandate of the Circuit Court of Appeals shall be¬ 
come final on the expiration of 30 days from the 
time such decision of the Board was rendered, 
unless within such 30 days either the Commis¬ 
sioner or the taxpayer has instituted proceedings 
to have such decision corrected so that it will 
accord with the mandate, in which event the deci¬ 
sion of the Board shall become final when so 
corrected. 
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! 

OPINIONS BELOW 

I 

This is the second appeal to this Court from 
decisions of the Board of Tax Appeals iri these 
cases. The opinion of the United States Board of 
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Tax Appeals on the original hearing and decisions 
(R. 20-27) is reported in 17 B. T. A. 752. The 
opinion of this Court on the first appeal (R. 49-52) 
is reported in 54 F. (2d) 443. The opinion of the 
United States Board of Tax Appeals upon the 
rehearing and decision pursuant to the mandate 
of this Court (R. 59-66) is not reported. 

JURISDICTION 

This appeal involves income taxes for the years 
1921 and 1923 in the respective amounts of $12,- 
253.63 and $8,622.09, and is taken from decisions 
(orders of redetermination) of the United States 
Board of Tax Appeals entered July 21, 1932 
(R. 67—68)v in proceedings held pursuant to the 
opinion (R. 49-52) and mandates (R. 52-55) of 
this Court rendered and issued on the first appeal 
of this cause. The present appeal, in accordance 
with the stipulation of the parties (R. 74), is 
brought to this Court by petition for review filed 
August 19, 1932 (R. 78-86), pursuant to the Rev¬ 
enue Act of 1926, c. 27, 44 Stat. 9,109,110, Sections 
1001, 1002, and 1005 (e). 

QUESTIONS PRESENTED 

1. Where the decision of the Board of Tax Ap¬ 
peals that income paid to taxpayer’s wife under an 
assignment thereof in consideration of the payment 
by the wife of certain debts of the taxpayer was in¬ 
come of the taxpayer, is reversed by this Court and 
the cause remanded for further proceedings not 


I 
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inconsistent with the opinion of this Court, ipay the 
Board of Tax Appeals in such further proceedings 
consider and decide the alternative claim made by 
the Commissioner at the original hearing, but not 
then considered and decided by the Board pr this 

• i 

Court, that the payment by the wife of lii^; debts 
was taxable income to the taxpayer, and, sustain¬ 
ing that claim, redetermine deficiencies greater 
than originally asserted by the Commissioner? 

2. If the Board may properly consider Und de¬ 
cide the alternative issue on the proceedings pur- 

• i 

suant to the mandates of this Court, did the Board 
err in concluding that certain debts of the tax¬ 
payer were paid by his wife and income was thereby 
derived by him in 1921 and 1923 ? 

3. Has the period of limitations within which 
the increased deficiency redetermined foj 1921 
expired. 

STATUTES INVOLVED 

The material provisions of the Revenup Acts 
of 1926 and 1928 are set forth in the Appendix, 
pp. 33-37, infra. j 

STATEMENT 

I 

i 

The present appeal is from orders of the [Board 
of Tax Appeals redetermining deficiencies in in¬ 
come taxes for 1921 and 1923, entered in the fUrther 
proceedings had by the Board pursuant to thp man¬ 
dates of this Court reversing and remanding the 
former decision and orders of the Board 
deficiencies for 1921, 1922, 1923, and 1924. | Only 


I 

i 
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the years 1921 and 1923 are involved in the present 
appeal. 

The Commissioner notified the petitioner on 
April 21, 1926, of a deficiency for 1921 in the 
amount of $7,921.79, previously assessed under 
Section 279 of the Revenue Act of 1926 (R. 11-12), 
and on September 23,1926, of a deficiency for 1923 
in the amount of $8,152.31 (R. 17-19). Petitions 
for redetermination of the deficiencies were filed 
by the petitioner with the Board of Tax Appeals 
on June 21, 1926, and November 22, 1926, respec¬ 
tively (R. 8-10,13-17), wherein it was alleged that 

the Commissioner had erroneouslv increased the 

•/ 

petitioner’s taxable income to the extent of certain 
insurance commissions, to which petitioner was en¬ 
titled under his contract with the Insurance Com¬ 
pany, but which were paid during the taxable years 
to petitioner’s wife pursuant to an assignment 
made by the petitioner to his wife prior to the date 
such commissions were due and paid, and that the 
deficiencies were based upon the inclusion of such 
commissions in petitioner’s taxable income (R. 8-9, 
14-15). To the petitions the Commissioner filed 
answers, admitting all allegations except the terms 
of an alleged antenuptial agreement between peti¬ 
tioner and his wife and that the commissions were 
erroneously included in petitioner’s income. (R. 
12-13, 19-20.) The cause came on for hearing 
before the Board of Tax Appeals on April 15,1929, 
at which time certain depositions with exhibits at- 



tached were received in evidence on behalf of the 
petitioner. (R. 35-48, 86-89.) 

It appeared that the petitioner was then! presi¬ 
dent of the Lincoln National Life Insurance Com¬ 
pany, having been with the company since jits or- 

I 

ganization in 1905. (R. 87.) Under his contract 

i 

of employment entered into July 1, 1905, the peti¬ 
tioner, in addition to an annual salary, was entitled 
to a commission at stipulated rates on all rtenewal 
premiums paid to the company on insurance writ¬ 
ten and issued by it. (R. 35-39.) On January 
2, 1921, petitioner entered into an agreement with 
his wife whereby, after providing for the sliare in 
his estate which she should receive upon his death, 
in lieu of any inchoate rights she might haVe, the 
petitioner assigned to his wife an undivided inter¬ 
est in his contract with the Insurance Company to 
the extent of $33,333.33 per year for three ydars, in 
consideration of the payment by his wife of pertain 
debts of the petitioner aggregating $56,925, all 
rights of the wife in the insurance contract to ter- 
minate at the end of three years or until she should 
receive thereunder the sum of $100,000. (R. 39- 

44.) On December 28, 1923, the petitioner £nd his 
wife entered into a supplemental agreement, 
wherein it was recited that under the assignment 
the wife was entitled to receive $100,000 from the 
Insurance Company for her own use exceptj to the 
extent she was required to pay the debts of peti¬ 
tioner, that she had received the money frbm the 
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Insurance Company, had paid the debts of peti¬ 
tioner as agreed, and that there had been errone¬ 
ous] v drawn from her accounts large sums of money 
for the benefit of the petitioner which she was not 
obligated to pay, aggregating $34,978.27. The peti¬ 
tioner thereby assigned to his wife an undivided 
interest in his contract with the Insurance Com¬ 
pany to the further extent of $42,178.27, payable 
in equal amounts during 1924 and 1925, in consid¬ 
eration of the release of the petitioner by his wife 
of all liability by reason of the erroneous and 
wrongful payments of his obligations therein re¬ 
ferred to. (R. 44 -47.) The assignments were 
communicated to the Insurance Company and the 
amounts therein specified were paid to petitioner’s 
wife. (R. 23, 88.) A large part of the amounts 
received by petitioner’s wife from the company, ap¬ 
proximately $121,000, was used by her in paying 
his obligations, approximately $90,000. (R. 88.) 

During the argument counsel for the petitioner 
stated that a great deal of the insurance on which 
renewed commissions were received after 1921 was 
written subsequent to 1913. (R. 89.) 

At the hearing counsel for the Commissioner, 
after stating the contention of the Commissioner, 
referred to the depositions and the agreement of 
petitioner’s wife to pay certain debts of the peti¬ 
tioner in consideration of the assignment. Counsel 
then stated that if the Board of Tax Appeals should 
find that the commissions paid to the wife pursuant 
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to the assignments were not income taxable to the 
petitioner, as contended by the Commissioiier, but 
income of the wife, the Commissioner contended, 
in the alternative, that the amounts paid by the wife 
in discharge of petitioner’s debts were incbme to 
the petitioner. Upon motion of counsel the| Board 
allowed, without objection by petitioner, an amend¬ 
ment to the answers to allege, in the alternative, that 
if the commissions paid to the wife under the assign¬ 
ments be found to be income of the wijfe, the 
amounts paid by her for debts of the petitioner 
were income to him. (R. 74-77.) 

On September 30,1929, the Board of Tax Appeals 
promulgated its findings of fact and opinion, 
wherein it held that the assignments by petitioner 
to his wife were assignments of petitioner’s future 
income and the amounts paid by the Insurance 
Company to the wife were income to the petitioner. 
(R. 20-25.) Pursuant to that holding the Board 
of Tax Appeals on September 30, 1929, entered 
its orders of redetermination approving thq deter¬ 
mination of the Commissioner and finding deficien¬ 
cies of $7,921.79 for 1921 and $8,152.31 fot 1923. 
(R. 27-28.) From the decision and orders j of the 
Board the petitioner appealed to this Court! by pe¬ 
tition for review filed January 22, 1930. (R. 30- 
35.) On November 16, 1931, this Court rendered 
its opinion in that appeal, wherein it was held that 
the assignments were of an interest in the peti¬ 
tioner’s insurance contract, a property right, and 

101S73—33-2 
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not of future earnings, and that the commissions 
paid to petitioner’s wife were income to her and 
not to him. The decisions of the Board were re¬ 
versed and each case was remanded for further 
proceedings not inconsistent with the opinion of 
this Court. (R. 49-52.) On December 5,1931, the 
mandates of this Court issued, reversing the de¬ 
cisions of the Board, remanding the same for fur¬ 
ther proceedings not inconsistent with the opinion 
of the Court, and commanding the Board that such 
further proceedings be had in conformity with the 
opinion and decree of the Court as according to 
right and justice and the laws of the United States 
ought to be had. (R. 52-55.) A petition to the 
Supreme Court for writ of certiorari to review 
the decision of this Court was denied. Burnet v. 
Hall, 285 U. S. 552. 

Upon receipt of the mandates of this Court, the 
Board of Tax Appeals restored the cause to its cal¬ 
endar for further proceedings and directed the 
parties to submit recomputations of the deficiencies 
in accordance with the opinion and mandates of 
this Court. After certain continuances, the cause 
came on for hearing on settlement pursuant to the 
mandates on June 1,1932 (R. 55-56), the Commis¬ 
sioner having theretofore filed proposed recompu¬ 
tations of deficiencies for 1921 and 1923, wherein 
the commissions paid to petitioner’s wife were 
eliminated from his income but the amounts paid 
by her as agreed on his debts were included in his 
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income, resulting in greater deficiencies than orig¬ 
inally asserted* (R. 59, 63.) The petitioner ob¬ 
jected to the recomputations of deficiencies as 
submitted by the Commissioner and submitted al¬ 
ternative recomputations showing an Overpay¬ 
ment for 1921 and no deficiency for 1923. | (R. 57- 
58.) At the hearing June 1, 1932, on settlement 
pursuant to the mandates of this Court, the Com¬ 
missioner, by counsel, requested that the Board 
find the increased deficiencies as disclosed by his 
recomputations and pursuant to the direction of the 
Board Member presiding thereafter filed as of 
June 1,1932, his motion in writing for increased de¬ 
ficiencies. (R. 73, 77-78.) On July 20, 1932, the 
Board of Tax Appeals rendered a memorandum 
opinion, sustaining the alternative contention of 
the Commissioner that the amounts paid by peti¬ 
tioner’s wife for his debts were income to him and 
that increased deficiencies thereby resulting should 
be determined and assessed. (R. 59-66.) On July 
21,1932, the Board entered its decisions or orders 
redetermining deficiencies for 1921 and 1923 in the 
respective amounts of $12,253.63 and $$,662.09. 
(R. 67-68.) To review such decisions the present 
appeal has been taken. 

SUHttABY OF ABGTJMEKT 

I 

| 

The Board of Tax Appeals in its first decision 
sustained the Commissioner’s determination of de- 


i 

i 
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ficiencies on the major issue presented, holding that 
the assignments were of future earnings and the 
commissions when paid were income to the peti¬ 
tioner, and did not pass upon the alternative issue 
raised by the Commissioner, that if it be held that 
the assignments were not of future earnings and 
the commissions when paid were income to peti¬ 
tioner’s wife, then the sums paid by her on account 
of his debts, in consideration of which the assign¬ 
ments were made, were income to the petitioner. 
This Court reversed the first decision of the Board, 
holding that the assignments were of a property 
right and the commissions when paid were income 
to the wife; and remanded the cause for further 
proceedings not inconsistent with the opinion of 
this Court. Since the alternative issue was not dis¬ 
posed of by the Board in its first decision and was 
not before this Court on the first appeal, it was 
properly considered by the Board in the proceed¬ 
ings under the mandate of this Court. The con¬ 
sideration and decision of the alternative issue was 
not in anywise inconsistent with the opinion and 
mandates of this Court. It was not until this 
Court reversed the decision of the Board on the 
major issue that the alternative issue became im¬ 
portant or material. The Commissioner could 
properly insist upon a decision of the alternative 
issue for the first time in the proceedings under 
the mandates and, accordingly, can not be held to 
have waived such issue by failing to present the 
same to this Court on the first appeal. 
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The Commissioner having raised the alternative 
issue, a favorable decision of which resulted in in¬ 
creased deficiencies, by amendment to the answers 
at the original hearing and having rehewed the 
same in the proceedings under the mandates, with 
a specific request for increased deficiencies, the 
Board of Tax Appeals clearly had jurisdiction to 
redetermine the deficiencies in the increased 
amounts. The statute authorizes the Bo^rd to de¬ 
termine the correct deficiency, even though greater 
than that originally asserted by the Commissioner, 
if claim is made therefor at or before thi hearing 
or a rehearing. The proceedings under the man¬ 
dates obviously were a rehearing. If the amend¬ 
ment to the answers at the first hearing was in¬ 
sufficient as a claim for increased deficiencies, 

I 1 

nevertheless specific claim therefor was made at 
the rehearing under the mandates and the! require- 

i 

ments of the statute were complied with. | 

j 

11 i 

There was evidence before the Board of 'Tax Ap- 
peals from which it could find that petitioner’s wife 
in 1921 paid debts of his in the amount o i $56,925 
and in 1923 released petitioner from liability for 
other obligations erroneously paid by her in the 
amount of $34,978.27, in consideration cjf which 
the assignments were made. The property right 
assigned by the petitioner, being an interest in the 
contract for renewal commissions, was acquired by 
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petitioner for services rendered and to be rendered 
and therefore cost him nothing. Nor did such 
property have any market value on March 1,1913, 
any value which it may have had being purely spec¬ 
ulative. Accordingly the Board of Tax Appeals 
correctly held that the entire amount paid in 1921 
by petitioner’s wife on account of his debts and the 
amount for which she released him from liability 
in 1923 were income to petitioner in the respective 
years. 

Ill 

The Commissioner having made a jeopardy as¬ 
sessment of a deficiencv for 1921 and thereafter 
duly mailed to the petitioner notice thereof, from 
which petitioner appealed to the Board of Tax Ap¬ 
peals, the running of the statute of limitations was 
suspended until after the decision of the Board be¬ 
comes final. The Board is authorized to determine 
the correct deficiency and where the amount rede¬ 
termined by the final decision of the Board is 
greater than that actually assessed, the statute di¬ 
rects that the excess amount be assessed and col¬ 
lected. The Board, as authorized by the statute, 
redetermined the deficiency to be greater than that 
actually assessed and since the decision of the 
Board has not vet become final, because of the 
pendency of these proceedings, the statute of limi¬ 
tations upon the assessment and collection of the 
increased deficiency for 1921 has not yet expired. 
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ARGUMENT 

I 

The alternative and substitute contention of respondent 
was not waived, the Board of Tax Appeals having sus¬ 
tained the deficiencies on the basis determined. Upon 
the reversal and remand by this court, the Board prop¬ 
erly considered and decided the alternative issue and 
redetermined the resulting increased deficiencies for 
which claim was duly asserted 

! 

The petitioner contends that, since the alterna¬ 
tive issue was raised at the original hearing! and the 
evidence upon which it was based was before this 
Court on the first appeal, the failure of the re¬ 
spondent to urge the alternative contention before 
this Court on the first appeal must be deemed a 
waiver of such contention. It is, therefore^ argued 
that the Board of Tax Appeals could not cjonsider 
such issue in the proceedings under the mandates of 
this Court and that in such proceedings it was re- 

I 

quired only to eliminate from petitioner’s! income 
the commissions paid to his wife under the! assign¬ 
ments and enter orders of redetermination accord¬ 
ingly. The respondent contends that the alterna¬ 
tive issue was advanced solely as an alternative 
or substitute in the event the Board should rule 
adversely on the first or principal issue, apd that 
inasmuch as the Board sustained the respondent 
on the first issue, there was no error of which he 
could complain, and in the appeal from the board’s 
decision on that issue he could not properly urge 
the alternative, as to which the Board hkd ren¬ 
dered no decision. 


i 
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The power or jurisdiction of the Board of Tax 
Appeals to consider and decide the alternative is¬ 
sue under the mandates of this Court reversing and 
remanding the case for further proceedings can 
not, we believe, be doubted. While the decision of 
an appellate court reversing and remanding a de¬ 
cision below is final in respect of the matters before 
it and disposed of, and the court below must exe¬ 
cute the decision (see In re Potts, 166 U. S. 263; 
D'Arcy v. Jackson Cushion Spring Co., 212 Fed. 
889 (C. C. A. 6th)), any matter left open and not 
decided by the appellate court may be considered 
by the lower court and its decision thereon can be 
reviewed only upon a new appeal. Ex parte The 
Union Steamboat Co., 178 U. S. 317. See also In 
re City Bank, 153 U. S. 246, 251; District of Colum¬ 
bia v. Me Blair, 124 U. S. 320, 330. The rule was 
stated by the Supreme Court in In re Sanford Fork 
<£• Tool Co., 160 U. S. 247, 255-256, thus: 

When a case has been once decided bv this 
court on appeal, and remanded to the Cir¬ 
cuit Court, whatever was before this court, 
and disposed of by its decree, is considered as 
finally settled. The Circuit Court is bound 
bv the decree as the law of the case; and must 
carry it into execution, according to the man¬ 
date. * * * But the Circuit Court may 

consider and decide any matters left open by 
the mandate of this court; and its decision of 
such matters can be reviewed by a new appeal 
only. * * * (Italics supplied.) 
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The decision of the Court of Appeals, reversing the 

judgment of the trial court and remanding the case, 

! 

is conclusive only as to the questions actually de¬ 
cided. Mutual Life Insurance Co. v. Hill^ 193 U. S. 
551, 553; Taenzer & Co. v. Chicago R. I. & jp. R. Co., 
191 Fed. 543, 547 (C. C. A. 6th); Patillo v. Allen- 
West Commission Co., 108 Fed. 723, 728 (C. C. A. 
8th). Where the Court of Appeals, reversing the 
judgment of the trial court, does not direct the 
judgment to be entered but remands thej case for 
further proceedings not inconsistent with! its opin¬ 
ion and mandate, the case stands in the trial court 
as if no judgment had been rendered and it may 
proceed to a consideration and decision of any mat¬ 
ter not concluded by the decision of the ICourt of 
Appeals. Hawkins v. Cleveland, C., C. & St. L. Ry. 
Co., 99 Fed. 322 (C. C. A. 7th). | 

In this case, the Commissioner asserted deficien¬ 
cies against the petitioner for 1921 and j.923 (as 
well as other years not now in controversy) based 
upon the ruling that the commissions paid to his 
wife under the assignments were taxable income to 
the petitioner. The petitioner contested the deter¬ 
mination of the Commissioner before the Board of 
Tax Appeals, contending that he had assigned a 
property right, an interest in the contract under 
which the commissions were paid, to his wife for 
a consideration and that the commissions when re¬ 
ceived were his wife’s income and not his. j To sup¬ 
port that contention the petitioner put in Evidence 


1G1S73—33- 



16 


the contract for commissions and the assignments, 
as well as certain depositions. At the hearing the 
Commissioner amended his answer and alleged 
that if the commissions were income of the wife 
then the consideration (the debts of the petitioner 
paid by the wife) for the assignments was income 
to the petitioner. The Board of Tax Appeals held 
that the assignments were of future income merely 
and the commissions when paid were income to the 
petitioner, i This Court reversed that decision, 
holding that the assignments were of property and 
the commissions were the income of the wife de¬ 
rived from such property, and remanded the case 
for further proceedings not inconsistent with its 
opinion. 

The substitute or alternative issue raised by the 
Commissioner, that the payment of petitioner’s 
debts in consideration of which the assignments 
were made constituted income to him, was not con¬ 
sidered or passed upon by the Board in its first 
decision, unless the ruling that the commissions 
were income of the petitioner may be considered 
an implied rejection of the alternative issue. The 
alternative issue was important or material only 
in the event the Board found against the Commis¬ 
sioner on the major proposition that the commis¬ 
sions were income to the petitioner, notwithstand¬ 
ing the assignments. The Board, however, sus¬ 
tained the Commissioner on the latter issue and, 
accordingly, it was unnecessary to rule upon the 
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substitute or alternative. In its first decision the 
Board held only that the commissions were income 
to the petitioner and that was the only question be¬ 
fore this Court on the appeal from that decision. 
This Court held that the commissions were the in¬ 
come of petitioner’s wife upon the ground tiiat by 
the assignments petitioner conveyed to his wife 
property and the commissions were the fjuiit of 
her property. This Court did not decide the ques¬ 
tion whether the petitioner received income from 
the assignment of that property to his wife,! for no 
such question was before the Court. That matter 
was left open. Reversing the Board on tjie one 
question before it and decided, the Court Aid not 
direct the Board to enter any particular judgment, 
but remanded the case for further proceedings not 
inconsistent with its opinion. 

Under such circumstances it clearly was within 
the province of the Board in the further proceed¬ 
ings under the mandates of this Court to consider 
and dispose of the question whether the petitioner 
derived income from the assignments of th$ prop¬ 
erty, an interest in the contract for commissions, to 
his wife in consideration of the payment by her of 
his debts. The consideration and decision of that 
issue was not in any wise inconsistent with thb opin¬ 
ion and mandates of this Court, for it was a jmatter 

I 

left open by the decision of this Court. 

There is, we submit, no basis for the contention 
that the respondent waived his right to a decision 
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upon the issue of whether the payment of peti¬ 
tioner’s debts by his wife was income to him. That 
issue was presented as an alternative. The Board 
of Tax Appeals, however, sustained the position of 
the respondent on the major issue. Accordingly, 
the respondent could not complain that the Board 
had passed without decision the alternative issue. 
Nor could the respondent urge that issue in this 
Court on the first appeal. The question was not 
before this Court then. The Board having failed 
to consider and pass upon that question, this Court 
would not have undertaken to determine it. Cf. 
Barnet v. Commonwealth Improvement Co., 287 
U. S. —, decided December 12, 1932. It was not 
until this Court reversed the decision of the Board 
and remanded the case for further proceedings that 
the respondent could insist upon a consideration 
and disposition of the alternative issue. The re¬ 
spondent was then entitled to renew his contention 
in that regard and the decision of the Board in 
respect to that issue was not inconsistent with the 
mandates of this Court. Southern By. Co. v. Ken¬ 
tucky, 284 U. S. 338, 341. 

The question whether the payment by petitioner’s 
wife of his debts was income to him being properly 
before the Board of Tax Appeals for consideration 
and decision in the proceedings under the mandates 
of this Court, the Board clearly had jurisdiction, 
and it was its duty, to redetermine the deficiencies 
for the years involved which resulted from the re- 
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ceipt of such income, even though the deficiencies 

I 

are greater than originally asserted by the Com¬ 
missioner. It is the duty of the Board to determine 
the correct amount of the deficiency. See Christo¬ 
pher v. Burnet, 55 F. (2d) 527, 529 (App. D. C.). 
Section 274 (e) of the Revenue Act of 1926 ex¬ 
pressly authorizes the Board to redetermine the de¬ 
ficiency in an amount greater than the deficiency 
determined by the Commissioner, if a claim for 

i 

such increased deficiency is asserted by the Gommis- 
sioner at or before the hearing or a rehearing. The 
Commissioner at the original hearing amended his 
answer setting forth the alternative claim that the 
sums paid by petitioner’s wife on his debts were 
income to him, which is sufficient to constitute a 
claim for the increased deficiencies resulting from 
such income (see Cement Gun Co. v. Commissioner, 
36 F. (2d) 107 (App. D. C.)), although the Com¬ 
missioner did not at that time request in tehms the 
increased deficiencies in specific amounts. Tp. Davi¬ 
son v. Commissioner, 60 F. (2d) 50, 52, upon which 
petitioner relies, no claim for an increased defi¬ 
ciency for the year 1926 was made by the Commis¬ 
sioner, either by amendment to the pleadings or 
otherwise. 

If, however, the amendment to the answer at 
the original hearing be thought insufficient as a 
claim under the statute for the additional dieficien- 
cies because of the omission of a specific Request 
therefor in definite amounts (see Moise v. Burnet, 
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52 F. (2d) 1071 (C. C. A. 9th)), the Board never¬ 
theless had jurisdiction in this case to redetermine 
the deficiencies in the increased amounts. The 
statute provides that the claim for increased defi¬ 
ciencies may be asserted by the Commissioner at 
the hearing or a rehearing . When this case came 
on for further proceedings before the Board of Tax 
Appeals under the mandates of this Court, the 
Commissioner made specific claim for increased 
deficiencies in definite amounts, which resulted 
from the income derived by the petitioner upon the 
payment by his wife of his debts. (R. 73, 77.) 
The proceedings under the mandates of this Court 
were not in anywise analogous to the proceedings 
under Rule 50 of the Board of Tax Appeals' Rules 
of Practice. Rule 50 proceedings are confined ex¬ 
clusively to matters of computation of the defi¬ 
ciency in accordance with the decision by the Board 
of the issues before it and no new issues or evidence 
may be presented. Bankers Pocahontas Coal Co . 
v. Burnet, 287 U. S.—decided December 5, 1932; 
Davison v. Commissioner, supra. On the other 
hand, the proceedings under the mandates of this 
Court were not confined to the matter of computa¬ 
tion only, but the case was open for consideration 
of all matters not before this Court and decided by 
it on the first appeal. 

The reversal and remand of the case for further 
proceedings put the case in the same posture as 
if no decision had been rendered and the Board 
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i 


could permit amendments to the pleading^ intro¬ 
ducing new issues, receive additional evidence, and 
proceed to hear and dispose of all issues in the case, 

i 

except those decided by this Court on the first ap¬ 
peal. See Hawkins v. Cleveland, C., C. & St. L. 
By. Co., supra; Middleton v. Davis, 105 Miss. 152, 
62 So. 164; Haines v. Haines, 98 Miss. 830, 54 So. 
433; McIntosh v. Lynch, 93 Okla. 174, 220 Pac. 367. 
Such proceedings obviously constitute a rehearing. 
Although no further evidence was introduced in 
this case, the Board of Tax Appeals migh^: have, 
and there is nothing to indicate that it wodld not 
have, received such evidence had it been 
Neither party offered additional evidence or bought 
to further amend the pleadings. There was, how¬ 
ever, then pending before the Board the issue 
raised by the respondent’s amendment to the an¬ 
swers, evidence pertaining thereto was already in 
and the Board proceeded to hear the parties bn that 
issue. That we submit clearly was a rehearing. 
Blair v. Curran, 24 F. (2d) 390 (C. C. A. 1st), and 
Blair v. Hendricks, 24 F. (2d) 819 (C. C. A. 2d), 
to which the petitioner refers (Br. 34^35), are not 
to the contrary nor have they any application here. 
Those cases relate solely to whether a hearing be¬ 
fore the Board of Tax Appeals was held prior to 
the Revenue Act of 1926, such as would prevent, 
under Section 283 (j) of that Act (U. S. C. App., 
Title 26, Sec. 1064), a review by the Circuit Court 
of Appeals of the Board’s decision. 

i 

i 

i 

i 

i 

i 

i 
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It is, therefore, believed that the Board of Tax 
Appeals in the proceedings under the mandates of 
this Court properly considered and disposed of the 
alternative issue raised bv the Commissioner at the 
original hearing, which was left open by the deci¬ 
sion of this Court, and that the Board had juris¬ 
diction to redetermine the deficiencies in amounts 
greater than originally asserted bv the Commis- 
sioner. 

II 

The finding of the Board that petitioner derived income 
in the taxable years from the payment of his debts by 
his wife is supported by some evidence 

The respondent by the amendments to his an¬ 
swers alleged that the debts of the petitioner paid 
by his wife, in the sum of $56,925 in 1921 and in 
the sum of $34,978.27 through error during 1921 to 
1923 but forgiven by her in 1923, are income to the 
petitioner for five years 1921 and 1923, respec¬ 
tively. (R. 73, 76.) The Board of Tax Appeals 
found that petitioner's wife paid on his debts $56,- 
925 in 1921 and $34,978.27 erroneously during 1921 
to 1923, for which she released petitioner of all ob¬ 
ligations in 1923, and that such sums were income 
to petitioner in 1921 to 1923, respectively. The 
petitioner now contends that the respondent failed 
to establish that he received income in the amounts 
alleged and that the Board of Tax Appeals erred 
in concluding that income was received in 1921 and 
1923 in the amounts of $56,925 and $34,978.27, re- 
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; 
i 

I 

I 

I 
; 

spectively. The petitioner apparently dcpes not 
deny that, to the extent that his debts were jpaid by 
his wife in the respective taxable years, he received 
income within the meaning of the statute, rior is it 
believed that the principle can be questioned. Cf. 
Old Colony Trust Co. v. Commissioner, 27^ U. S. 
716, 729. The petitioner only contends that the 
evidence does not show that his wife paid on ac¬ 
count of his debts $56,925 in 1921 and released him 
in 1923 from all obligation in respect of the erro¬ 
neous payment by her during 1921 to 1923 of $34,- 
978.27 on account of his debts. 


In his petitions filed with the Board of Tax Ap¬ 
peals the petitioner alleged that by an agreement 

i 

dated January 2, 1921, he assigned to his wife an 
undivided interest in his contract with the Insur¬ 


ance Company for a consideration therein set forth. 
(R. 8,14.) In support of that allegation there was 
admitted in evidence the agreement of January 2, 


1921, and also a supplemental agreement dated De¬ 
cember 28. 1923, between petitioner and h}s wife, 


as well as the contract with the Insurance Company 
providing for the payment to petitioner, hife heirs, 
executors or assigns of certain commission^ on re¬ 
newal premiums received by the company. (R. 35- 


47.) The deficiencies originally asserted |by the 
Commissioner against the petitioner wer^ based 


upon the determination that the assignments were 
of future earnings which were nevertheless taxable 
income to the petitioner when paid. This Court, 



i 

i 

i 

i 


i 
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sustaining the contention of the petitioner, held 
that the assignments were not of future earnings 
but were transfers of a property right which passed 
to the wife at the time of the assignments and that 
the commissions paid to her were by virtue of her 
ownership of such property right and were there¬ 
fore her income and not his. (R. 51-52.) The 
Commissioner thereupon, in the proceedings under 
the mandates of this Court, pressed the alternative 
contention, raised at the original hearing, that the 
consideration received by the petitioner for the 
property right assigned, to wit: The sums paid by 
his wife on account of his debts, were income to him. 

By the agreement of January 2,1921, petitioner’s 
wife undertook, in consideration of the assignment 
of an interest in the insurance contract, to pay cer¬ 
tain specified debts of the petitioner then owing 
amounting to $56,925, and to pay, upon request by 
the petitioner, any other indebtedness thereafter 
incurred by him within three years, with the pro¬ 
viso that the aggregate of all debts of petitioner to 
be paid by his wife should not exceed $90,000. 
(R. 42-43.) The supplemental agreement of De¬ 
cember 28, 1923, referred to the earlier agreement 
and recited that the commissions were paid to the 
wife in the amounts as therein provided, that the 
wife had paid all the debts of the petitioner therein 
specified which she had been called upon to pay, 
and that through error $34,978.27 of the wife’s 
funds had been used during the three-year period 
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to discharge debts of the petitioner which she was 
not obligated to pay. It was then provided that a 
further interest in the insurance contract yvas as¬ 
signed to the wife, in consideration of which she 
released the petitioner of all liability for tjhe sum 
erroneously paid by her for his account, a|nd she 
agreed to pay the balance then due on th^ debts 
specified in the 1921 agreement not to exceed, how¬ 
ever, $34,978.27. (R. 44-47.) | 

From this the Board of Tax Appeals concluded 
that the debts specified in the 1921 agreement, ag¬ 
gregating $56,925, were paid in 1921 and that liabil¬ 
ity for the $34,978.27 erroneously paid for his ac¬ 
count during 1921 to 1923 was released or cancelled 
in 1923, whereby petitioner received ineomei in the 
respective amounts in 1921 and 1923. With respect 
to the year 1923, the conclusion of the Board seems 

I 

adequately supported by the terms of the supple¬ 
mental agreement. It is there recited that peti¬ 
tioner’s wife had paid through error $34,978^27 for 
his account, for which amount he was liable |to her 
upon an implied contract. By the supplemental 
agreement, however, she released petitioner! from 
that liability and he was thereby enriched td that 
extent. With respect to the year 1921, the only 
apparent support for the conclusion of the Board 
is also found in the terms of the supplemental 
agreement. It was there stated that petitioner’s 
wife had paid all the debts specified in thp 1921 
agreement ($56,925) which she had been palled 
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upon to pay and in addition had paid erroneously 
$34,978.27 upon other obligations of the petitioner. 
If by this provision the parties meant that the wife 
had paid all the debts she agreed to pay and $34,- 
978.27 more, then the conclusion of the Board of 
Tax Appeals is sound. 

The respondent, however, recognizes that there 
is some inconsistency and conflict in the evidence as 
to the amount of debts paid by the wife in 1921. 
There was some intimation in the supplemental 
agreement that a portion of the debts specified in 
the 1921 agreement remained unpaid, which the 
wife agreed to pay to the extent of not more than 
$34,978.27 (R. 46), and the petitioner also testified 
that his wife in 1921 paid obligations of his in the 
amount of $9,720.23 (R. 88). It was for the Board 
of Tax Appeals to determine the fact of the amount 
of debts paid by the wife in 1921 and because of 
the conflict in the evidence, its finding should not 
be disturbed if this Court is satisfied that there is 
any support therefor in evidence. 

To the extent that the debts of petitioner were 
paid by his wife in 1921 and that the petitioner 
was released in 1923 from liability in respect of 
erroneous; payments by his wife in his behalf, the 
petitioner, we submit, clearly derived income to the 
full amount thereof. The property right trans¬ 
ferred in consideration of such payments consisted 
of the right petitioner had under his contract with 
the Insurance Company to commissions upon re- 
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newal premiums as and when received by thej com¬ 
pany. The contract was one of employment and 
the right thereunder to commissions cost the peti¬ 
tioner nothing. That right was acquired the 
petitioner as payment for services rendered and to 
be rendered. Nor can it be said that the right to 

renewal commissions had anv market value on 

•/ 

March 1, 1913. The contract with the Insurance 
Company, entered into in 1905, was for a term of 
15 years, automatically renewable annually upon 
condition that the company should have on its 
books specified amounts of paid for insurance, and 
provided that should the petitioner voluntarily 
leave the employment of the company all his tight, 
title, and interest in and to commissions op re¬ 
newal premiums should be forfeited after seven 
years from the time his employment ceased. 
(R. 35-38.) 

Counsel for the petitioner during oral argument 
on the first hearing stated in effect that a great deal 
of the insurance on which renewal commissions 
were received after 1921 was written subsequent 
to 1913. (R. 89.) The Board properly considered 
this admitted fact, together with all the evidence, 
in reaching its conclusion as to the March 1,11913, 

value of the contract right to renewal commissions. 

, 

See New York Evening Post Co. v. Chcdone 265 
Fed. 204, 215 (C. C. A. 2d), certiorari denied, 252 
U. S. 591; McMahon v. Lynn & Boston Railroad, 
191 Mass. 295, 77 N. E. 826. In view of the terms 
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of the contract and the admission of counsel that 
much of the insurance was written after 1913, it 
could not have been known what, if any, commis¬ 
sions on renewal premiums would be payable in 
1921 or 1923, when the assignments were made. 
Under these circumstances, we submit that the 
Board of Tax Appeals was fully warranted in con¬ 
cluding that the contract right to renewal commis¬ 
sions had no fair market value on March 1, 1913, 
and any value which it may have had then was spec¬ 
ulative only. It necessarily follows that the full 
amount of petitioner’s debts paid in 1921 and the 
full amount as to which petitioner was released 
from liability in 1923, was income to him in the 
respective years. 

It is submitted that the conclusion of the Board 
of Tax Appeals that the petitioner received income 
in 1921 and 1923 in the respective amounts of 
$56,925 and $34,978.27 should be sustained. If, 
however, this Court should be of the opinion that 
the evidence in respect of the amount of petitioner’s 
debts paid by his wife in 1921 is insufficient to sup¬ 
port the finding of the Board, the respondent re¬ 
spectfully suggests that the case should be remanded 
to the Board of Tax Appeals with instructions to 
permit the introduction of further evidence relat¬ 
ing to the amounts paid by petitioner’s wife in 
discharge of his debts and when such amounts were 
paid. 
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The statute of limitations upon the assessment aj&d col¬ 
lection of the increased deficiency redetermined by the 
Board of Tax Appeals for 1921 has not expired j 

The petitioner also contends that if the claim for 
an increased deficiency for 1921 was timely made, 
nevertheless no assessment of the amount of such 
deficiency in excess of that originally asseried by 
the Commissioner can be made because barbed by 
the statute of limitations. This contention, we 
submit, is without merit and can not be sustained. 

Section 277 (a) (2) of the Revenue Act of 1926 

provides that income taxes imposed by the Revenue 

Act of 1921 shall be assessed within four vears after 

* I 

the return was filed. Under Sections 274 (a;) and 
283 (a) the Commissioner is authorized to h} ail to 
the taxpayer a notice of his determination^ of a 
deficiency in taxes, and within sixty days after such 
notice the taxpayer may appeal to the Board of 
Tax Appeals for a redetermination of the! defi¬ 
ciency, in which event no assessment of the de¬ 
ficiency may be made until the decision of the Board 
has become final. By Section 277 (b), as amended 
by Section 504 (a) of the Revenue Act of 192^, the 
running of the statute of limitations is suspended 
for the period during which the Commissioner is 
prohibited from making, an assessment, and ip any 
event until the decision of the Board has become 
final, and for sixty days thereafter. Section 279 
(a) authorizes the Commissioner to immediately 
assess a deficiency if he believes that assessment or 
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collection will be jeopardized by delay and under 

Section 279 (b) if such jeopardy assessment is 

made before notice of the deficiency has been mailed 

* 

to the taxpayer under Section 274 (a), the Commis¬ 
sioner is directed to mail such notice within sixty 
days after the assessment, from which the taxpayer 
may appeal to the Board as in other eases. Under 
Section 279 (i), where an appeal is taken to the 
Board of Tax Appeals in the case of a jeopardy 
assessment, any amount already collected in excess 
of the amount determined bv the Board to be due 
must be credited or refunded and if the Board de¬ 
termines an amount to be due greater than the 
amount actually assessed, then the difference must 
be assessed and collected. 

The return of the petitioner for 1921 was filed 
March 15, 1922. A jeopardy assessment for 1921 
in the amount of $7,921.79 was made on March 13, 
1926. (R.i 89.) On April 21, 1926, notice of the 
assessment! of the deficiency was mailed to the peti¬ 
tioner. (R. 11.) On June 21,1926, the petitioner 
appealed to the Board of Tax Appeals. (R. 8.) 
At the rehearing under the mandates of this Court, 
the Commissioner claimed an increased deficiency 
for 1921 in the amount of $12,253.63. (R. 73.) 

The Board of Tax Appeals redetermined the de¬ 
ficiency for 1921 in the amount of $12,253.63. 
(R. 67.) 

From this it seems apparent that the statute of 
limitations upon the assessment of the increased 
amount of the 1921 deficiency has not expired. 
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The Commissioner made a jeopardy assessment of 
a deficiency for 1921, before mailing a notice of 
deficiency, as he was authorized to do, withiii four 
years after the return was filed, and withiii sixty 
days notified the petitioner of the assessment.! The 
petitioner appealed to the Board of Tax Appeals, 
thereby suspending the running of the statute until 
the decision of the Board becomes final. Thp deci¬ 
sion of the Board has not yet become final. The 
first decision of the Board was reversed by this 
Court and at the rehearing under the mandates of 
this Court the Commissioner claimed a deficiency 
for 1921 in the increased amount. The Bo^rd of 

i 

Tax Appeals, pursuant to the rehearing, redeter¬ 
mined the deficiency for 1921, as claimed, in an 
amount greater than that actually assessed. The 
increased amount of the deficiency, therefore, under 
the statute must be assessed and collected when the 

I 

decision of the Board has become final. TM deci- 

i 

sion of the Board will not become final at least until 
the present appeal has been disposed of by this 
Court and the Board has entered such order ^s may 
be directed by this Court. Section 1005 (c)' Rev¬ 
enue Act of 1926. By virtue of these proceedings 
the statute of limitations has been, and still i^, sus¬ 
pended and will remain so for sixty days after the 
decision of the Board becomes final. Section 504 
(a), Revenue Act of 1928. It follows necessarily 
that the assessment of the increased deficiency re¬ 
determined by the Board of Tax Appeals is not 
barred by the statute of limitations. 
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CONCLUSION 

Under the mandates of this Court the Board of 
Tax Appeals had jurisdiction to consider and de¬ 
cide the alternative issue raised by the Commis¬ 
sioner at the original hearing and renewed in the 
proceedings under the mandates. The claim for 
increased deficiencies was timelv made and the 
Board of Tax Appeals properly redetermined the 
same in the amounts claimed. The statute of limi¬ 
tations upon the assessment of the increased de¬ 
ficiency for 1921 has not expired. 

The decisions of the Board of Tax Appeals are 
correct and should be affirmed. 

Respectfully, 

Sew all Key, 

John MacC. Hudson, 
Special Assistants to the Attorney General . 

C. M. Charest, 

General Counsel, 

Bureau of Internal Revenue, 

Prew Savoy, 

Special Attorney, 

i Bureau of Internal Revenue, 

Of Counsel. 

March, 1933. 



APPENDIX 


REVENUE ACT OF 1928, C. S52. 45 STAT. 791 j 

Sec. 504. Suspension of running of statute 
of Limitations. —(a) Section 277 (b) of thej Reve¬ 
nue Act of 1926 is amended to read as follows: 

“(b) The running of the statute of limitations 
provided in this section or in section 278 on the 
making of assessments and the beginning of dis¬ 
traint or a proceeding in court for collection, in 
respect of any deficiency, shall (after the mailing 
of a notice under subdivision (a) of sectioji 274) 
be suspended for the period during which the Com¬ 
missioner is prohibited from making the Assess¬ 
ment or beginning distraint or a proceeding in 
court (and in any event, if a proceeding in Respect 
of the deficiency is placed on the docket |of the 
Board, until the decision of the Board becomes 
final), and for 60 days thereafter.” (U.i S. C. 
Supp. V, Title 26, Sec. 1057.) j 

i 

i 

REVENUE ACT OF 1926, C. 27. 44 STAT. 9 | 

i 

I 

Sec. 274. (a) If in the case of any taxpayer, the 
Commissioner determines that there is a deficiency 
in respect of the tax imposed by this title, the Com¬ 
missioner is authorized to send notice of su<$i defi¬ 
ciency to the taxpayer by registered mail. Within 
60 days after such notice is mailed (not counting 
Sunday as the sixtieth day, the taxpayer may file 
a petition with the Board of Tax Appeals for a re¬ 
determination of the deficiency. Except asj other- 

( 33 ) 
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wise provided in subdivision (d) or (f) of this 
section or in section 279. 282, or 1001, no assess¬ 
ment of a deficiency in respect of the tax imposed 
by tliis title and no distraint or proceeding in court 
for its collection shall be made, begun, or prose¬ 
cuted until such notice has been mailed to the tax¬ 
payer, nor until the expiration of such 60-day 
period, nor, if a petition has been filed with the 
Board, until the decision of the Board has become 
final. Notwithstanding the provisions of section 
3224 of the Revised Statutes the making of such 
assessment or the beginning of such proceeding or 
distraint during the time such prohibition is in 
force may be enjoined by a proceeding in the proper 

court. (U. S. C. App., Title 26, Sec. 1048.) 

***** 

(e) The Board shall have jurisdiction to redeter¬ 
mine the correct amount of the deficiency even if 
the amount so redetermined is greater than 
the amount of the deficiency, notice of which has 
been mailed to the taxpayer, and to determine 
whether any penalty, additional amount or addi¬ 
tion to the tax should be assessed, if claim therefor 
is asserted by the Commissioner at or before the 
hearing or a rehearing. (U. S. C. App., Title 26, 
Sec. 1049 (a).) 

Sec. 277. (a) Except as provided in section 
278— 

***** 

(2) The amount of income, excess-profits, and 
war-profits taxes imposed by the Revenue Act of 
1921, and by such Act as amended, for the taxable 
year 1921 and succeeding taxable years, and the 
amount of income taxes imposed by the Revenue 
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Act of 1924, shall be assessed within four veal’s after 
the return was tiled, and no proceeding :ii court 
without assessment for the collection of such taxes 
shall be begun after the expiration of such period. 
(U. S. C. App., Title 26, Sec. 1057.) 

Sec. 279. (a) If the Commissioner believes that 
the assessment or collection of a deficiency jwill be 
jeopardized by delay, he shall immediately! assess 
such deficiency (together with all interest; addi¬ 
tional amounts, or additions to the tax provided for 
by law) and notice and demand shall be m£de by 
the collector for the payment thereof. 

(b) If the jeopardy assessment is made before 
any notice in respect of the tax to which th^ jeop¬ 
ardy assessment relates has been mailed under 
subdivision (a) of section 275, then the Commis¬ 
sioner shall mail a notice under such subdivision 

within 60 days after the making of the assessment. 
* * * * * 

(i) When the petition has been filed with the 

Board and when the amount which should have 
been assessed has been determined by a decision of 
the Board which has become final, then any unpaid 
portion, the collection of which has been stayed by 
the Bond, shall be collected as part of the tax upon 
notice and demand from the collector, and any re¬ 
maining portion of the assessment shall be abated. 
If the amount already collected exceeds the amount 
determined as the amount which should have been 
assessed, such excess shall be credited or refunded 
to the taxpayer as provided in section 284. If the 
amount determined as the amount which should 
have been assessed is greater than the amount 
actually assessed, then the difference shall be as¬ 
sessed and shall be collected as part of the tax upon 

I 

I 
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notice and demand from the collector. (U. S. C. 
App., Title 26, Sec. 1051.) 

Sec. 1001. (a) The decision of the Board ren¬ 
dered after the enactment of this Act (except as 
provided in subdivision (j) of section 283 and in 
subdivision (h) of section 318) may be reviewed by 
a Circuit Court of Appeals, or the Court of Appeals 
of the District of Columbia, as hereinafter provided 
if a petition for such review is filed by either the 
Commissioner or the taxpayer within six months 
after the decision is rendered. (U. S. C. App., 
Title 26, Sec. 1224.) 

Sec. 1002. Such decision may be reviewed— 

(a) In the case of an individual, by the Circuit 
Court of Appeals for the circuit whereof he is an 
inhabitant, or if not an inhabitant of any circuit, 
then by the Court of Appeals of the District of 
Columbia. 

***** 

(d) In the case of an agreement between the 
Commissioner and the taxpayer, then by the Cir¬ 
cuit Court of Appeals for the circuit, or the Court 
of Appeals of the District of Columbia, as stipu¬ 
lated in such agreement. (U. S. C. App., Title 26, 
Sec. 1225.) 

Sec. 1003. (b) Upon such review, such courts 
shall have power to affirm or, if the decision of the 
Board is not in accordance with law, to modify or 
to reverse the decision of the Board, with or with¬ 
out remanding the case for a rehearing, as justice 
may require. (U. S. C. App., Title 26, Sec. 1226.) 

Sec. 1005. (c) If the decision of the Board is 
modified or reversed by the Circuit Court of Ap¬ 
peals, and if (1) the time allowed for filing a peti¬ 
tion for certiorari has expired and no such petition 



has been duly filed, or (2) the petition j for cer¬ 
tiorari has been denied, or (3) the decision of the 
Court has been affirmed by the Supreme Court, 
then the decision of the Board rendered m| accord¬ 
ance with the mandate of the Circuit Court of Ap¬ 
peals shall become final on the expiration of 30 
days from the time such decision of the Bcjard was 
rendered, unless within such 30 days either the 
Commissioner or the taxpayer has instituted pro¬ 
ceedings to have such decision corrected so that 
it will accord with the mandate, in which event the 
decision of the Board shall become final when so 
corrected. (U. S. C. App., Title 26, Sec. 11248.) 
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Without repetition of the statements Already 
made by appellant in his brief and without further 
discussion of the cases therein set fortfy it is 
deemed necessary to file a short reply to the brief 
of the appellee. For purposes of simplicity the 
sections of this reply will be numbered in th£ same 
manner as the sections are numbered in the 
appellee’s brief. 
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I. 

Appellee under this one heading argues: 

(a) That he did not waive his right to a de¬ 
cision on the alternative issue by failing to present 
it to this court on the prior appeal; 

(b) Th&t his amendments to his answers at the 
original hearing were sufficient basis for the Board 
to enter increased deficiencies; 

(c) That the hearing for settlement pursuant 
to the mandates constituted a rehearing not being 
similar to hearings before the Board for recompu¬ 
tation only. 

(a) Appellee cites, Burnet v. Commonwealth 
Improvement Company, 53 Sup. Ct. 198, in sup¬ 
port of his right to renew the alternative issue 
after the cases were remanded to the Board by the 
mandates of this court. In that case appellee 
advanced two points for decision in the Supreme 
Court; first, that the base for computing gain on 
certain stock had been improperly computed; and 
secondly, that the transaction as a whole was not 
one that could result in gain or loss. The court 
said: 


“The Board of Tax Appeals expressed no 
opinion concerning the Commissioner's 
method of reckoning —it was not requested 
so to do. There the respondent relied en¬ 
tirely upon the second point. The Circuit 
Court of Appeals ruled only on the same 
point. In such circumstances we do not 
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undertake to determine what was hot con¬ 
sidered below.” (Italics added.) I 

We submit that a case in which an issue was 
never raised below is not analogous to one in 
which an issue was first raised but apparently 
abandoned. 

(b) We are not questioning the power; of the 
Board to increase deficiencies in proper cases. We 
deny that the appellee has taken the required steps 
to justify the Board’s action in these cases. 

The oral amendments which were made at the 
original hearing of the cases cannot by ahy fair 
construction of the language used be construed to 
constitute claims for increased deficiencies It is 

i 

absolutely essential to consider the amendments 
themselves and the statements made in connection 
with them. Nowhere in such statements was it 
even suggested that favorable decision pn the 
amendments would result in increased deficiencies. 
On the contrary in every example used thp debts 
referred to were in much smaller amounts than 
the commissions already added to the income in 
the sixty-day letter. | 

(c) This court had power to remand thp cases 
with specific directions that a rehearing be held. 
(See 1003 (b) Revenue Act of 1926, App. brief 
p. 45.) Such action was specifically taken in 
Dempster Mill Manufacturing Co. v. Burnet, 46 F. 
(2d) 604, in which the decision concluded: 

“The decision of the Board, therefore, is 
reversed, and the cause is remandecj, with 
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instructions to grant a full and complete 
new trial of the case.” 


Neither in its decision nor in its mandates in the 
instant cases, however, did this court even intimate 
that a rehearing should be held. 

Upon receipt of the mandates from this court, 

the Board entered an order dated December 11, 

1931, in part as follows: 

% 

“Ordered: that the proceedings be re¬ 
stored to the Day Calendar of December 30, 
1931, on or before which date the parties 
shall submit recomputations of the deficien¬ 
cies in accordance with the opinion and 
mandates of this court.” (R. pp. 55, 56.) 

Several orders of continuance were entered due 
to the pending certiorari proceedings, but there is 
nothing in the order fixing June 1 as the hearing 
date which indicated that anything would be re¬ 
quired or permitted on that day other than the 
submission, and settlement of recomputations of 
the deficiencies. (R. p. 56.) 

Further,! as a practical matter, argument was 
held on that day on the computations submitted 
by both parties, and the procedural question was 
taken under advisement by the presiding member. 
The next action taken by him was the issuance of 
his Memorandum Opinion and pursuant to such 
opinion he forthwith entered final orders of rede¬ 
termination. It is, therefore, obvious that there 
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I 

I 

I 

I 


was no opportunity after the Board decidejd that 
the alternative issue could be pressed, for either 
party to submit additional evidence. We there¬ 
fore emphatically say that the hearing held for 
settlement pursuant to the mandates was I in all 
respects the same as a settlement under Riile 50. 

In this connection further reference to the 
record will show that after the orders of redeter¬ 
mination were entered, appellant filed with the 
Board a motion for review of the decisions |by the 
entire Board and a motion that the orders be 
vacated for reasons stated therein. (R. p. 69, 71.) 
If the Board intended to grant opportunity for 
further evidence, either of such motions jshould 
have been granted. 


Under this heading appellee argues: 

(a) That the agreements of 1921 ancj 1923 

support the Board's conclusion that appellant de¬ 
rived $56,925.00 income in 1921 and $34,^)78.27 
in 1923; I 

(b) The assumptions of the Board that the 

contract of 1905 assigned by appellant to his wife 
had neither a cost nor March 1, 1913, value are 
correct; j 

(c) If the Board's conclusions are erroneous, 
then the cases should be remanded with instruc¬ 
tions to permit the introduction of further evi¬ 
dence relating to the amount of appellant'^ debts 
which were paid. 
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(a) We most emphatically take issue with 
statements made by appellee in this subdivision of 
his brief.; He first states that the Board of Tax 
Appeals found that appellee's wife paid on his 
debts $56,925 in 1921. It has already been pointed 
out in appellant's brief that the Board has not 
made any findings of fact since those made on the 
original submission of the cases, and in those find¬ 
ings nothing is contained whatsoever with refer¬ 
ence to the payment of appellant's debts by his 
wife. The Board Member did issue a Memoran¬ 
dum Opinion but no findings of fact in connection 
with it after the hearing was held pursuant to the 
mandates. 

We are at a loss to understand why appellee 
makes the statements on page 23 of his brief that 
appellant “does not deny that, to the extent his 
debts were paid by his wife in the respective tax¬ 
able years, he received income within the meaning 
of the statute" and that appellant “only contends 
that the evidence does not show that his wife paid 
on account of his debts $56,925 in 1921, and re¬ 
leased him in 1923 from all obligation in respect 
of the erroneous payment by her during 1921 to 
1923 of $34,978.27 on account of his debts." 

On page 21 of the appellant's brief the heading 
for the argument under point II is “The decision 
that appellant realized taxable income of $56,925 
in the year 1921 and $34,978.27 in 1923, is 
directly contrary to the proven facts and based on 
assumptions unjustified by the evidence." Begin¬ 
ning on page 25 and ending on page 29 of appel- 
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lant's brief nothing is discussed other than the 
question of whether this record shows appellant 
realized any income whatsoever from the payment 
of his debts by his wife irrespective of the amount 
of such debts so paid. 

So that there can be no confusion, we emphatic¬ 
ally state now that we do not admit appellant re¬ 
ceived income within the meaning of the jstatute 
to the extent that his debts were paid by his wife. 

As to the amount of the debts paid, the record 
contains the testimony of appellant which jis clear 
and unambiguous and which was elicited by 
appellee's cross examination. This testimony has 
been completely ignored by the Board and its con¬ 
clusion is based squarely on a misconstruction of 
the two agreements of 1921 and 1923. Under such 
circumstances no particular weight should be 
given the Board's conclusion, the agreements and 
the testimony being before this court. Th£ situa¬ 
tion is not one in which the trial judge | having 
opportunity to view the witnesses was better able 
to determine the weight to be given their testi¬ 
mony. In fact, the member who issued the orders 
from which these appeals were taken did not pre¬ 
side at the original hearing and at both hearings 
before the Board the record consisted solely of 
written depositions. Not only did the Boa^d mis¬ 
construe the written agreements but failed to 
include in its opinion a very material portion of 
the 1923 agreement which specifically referred to 
“The balance now due upon the notes and mort¬ 
gages specifically referred to and described in page 
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5 of said contract of 1921.” It would seem idle 
for one in 1923 to agree to pay debts that had 
already been paid in 1921. 

(b) Counsel in no wise repudiates the state¬ 
ment which he made on argument that a great 
deal of the insurance on which renewal commis¬ 
sions were received was written subsequent to 
1913. We again assert, however, that the con¬ 
struction placed upon that admission is grossly 
unfair to the appellant and not sanctioned by the 
decisions. 

We wish to again emphasize that when the 
admission was made in this case the proof had all 
been taken and it could not have affected the pro¬ 
ceeding of the respondent in any way whatsoever, 
and should not now be made the basis of an 
assumption to relieve appellee of the burden of 
proof on an affirmative issue raised by him. 

(c) Appellee suggests that if this court fails 
to agree with the Board the cases should be re¬ 
manded with instructions to permit the introduc¬ 
tion of further evidence relating to the amounts 
paid by appellant's wife in the discharge of his 
debts and when such amounts were paid. There 
is no occasion whatsoever to remand the cases for 
this purpose because that evidence is already 
clearly of record. The only evidence which is 
lacking respects the basis which the appellant is 
entitled to recover in the computation of any gain 
that he may have realized by virtue of his assign¬ 
ment of his contract right to his wife in return for 
her promise to pay his obligations. On this, 
as has been pointed out, the record contains 



9 


nothing. If this court agrees with the appellant 
that the burden is upon the appellee to disprove 
the existence of any such basis, or to prove the 
exact amount of it, then the decisions of the j Board 
should be reversed and the Board instructed to 
enter final orders of redetermination based upon 
the elimination from appellant’s income of the in¬ 
surance commissions and without any other 
adjustment. We submit that it is now too lgte for 
appellee to be given an opportunity to make proof 
of facts that he should have proven either!at the 
first hearing or should have offered to prove 
at the hearing on settlement pursuant to the 
mandates. j 

If appellant is wrong in his view on this aspect 
of the case and if he is taxable on the actua| debts 
paid for him by his wife then it is unnecessary for 
this court to do more than remand the ca^e with 
directions to the Board to eliminate from his in¬ 
come the commissions from the insurance company 
and to add to his income for the years 1921 and 
1923 the actual debts which he testified wete paid 
for him by his wife in those years. We see no 
occasion whatsoever for there to be any further 
trial before the Board unless this court should take 
the position that the burden is on this appellant 
to prove facts which the Board’s Rules and prior 
decisions say should be disproved by the appellee. 

i 

hi. ! 

As we read appellee’s argument under point III 
he takes the flat position that the making of a 
jeopardy assessment can extend the time for mak- 
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ing further assessments. He refers constantly to 
the fact that the statute of limitations is suspended 
while a proceeding is pending before the Board. 
He does not say how something which has expired 
can be suspended. 

In addition to the decisions already contained in 
the appellant’s brief we simply wish to add refer¬ 
ence to the case of Brown Wheeler Company, 21 
B. T. A. 755. In that case the return was filed 
March 15, 1924, and a jeopardy assessment made 
March 3, 1928. Sixty-day letter issued March 20, 
1928. Petitioner contended that even though the 
letter was mailed within sixty days of the jeopardy 
assessment it was ineffective because mailed more 
than four years after the return was filed. The 
Board held: “The office of this notice (sixty-day 
letter) pertains to collection only, and if mailed to 
the taxpayer within the sixty-day limit prevents 
lapsing of the collection which, under section 
278(d) and (e) of the Act may be made within 
six years after assessment.” (J. H. Reese, 15 
B. T. A. 1261.) 

Respectfully submitted, 

John A. Selby, 

Henry Ravenel, 

I Attorneys for Appellant . 




